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jury in a suit at law for damages.^^ There is no administrative qnes- 
tioii involved, the courts being called on to decide a question of fact as 
to whether the carrier has violated the rule to plaintiffs’ damage, which 
question has not been committed by Congress for administrative deter- 
ininationd^ 

§ 607. Legislative Character of the Administrative Function. 

The prime function of an administrative agency, as an arm of the 
legislature, is to determine the factual matters wdthin the legislative 
province which have been lawfully delegated to the agency for deter- 
mination, that is, administrative questions.^^ In the determination of 
an administrative question an agency exercises broad legislative dis- 
cretion of precisely the same character as that of the legislature itself 
if it were making the determination.^^ It makes such determinations 
as a legislative agent, looking to legislative action.^® Its action should 
be an exercise of sound and legal legislative discretion, and this 


18 Southern E. Co. v. Campbell 
(1915) 239 U. S. 99, 60 L. Ed. 165, 
36 S. Ct. 33; Pennsylvania E. Co. v. 
Puritan Coal Co. (1915) 237 U. S. 
121, 59 L. Ed. 867, 35 S. Ct. 484. 

18 Pennsylvania R. Co. v. Puritan 
Coal Co. (1915) 237 U. S. 121, .59 L. 
Ed. 867, 35 S. Ct. 484. 

14 See United States v. Rock Royal 
Co-operative, Ine. (1939) 307 U. S. 
533, 83 L. Ed. 1446, 59 S. Ct. 993; 
A. L. A. Seheehter Poultry Corp. v. 
United States (1935) 295 U. S. 495, 
79 L. Ed. 1570, 55 S. Ct. 837, 97 A. L. 
E. 947; The Assigned Car Cases 
(1927) 274 U. S. 564, 71 L. Ed. 1204, 
47 S. Ct. 727. 

15 See §68. 

Alien Cases. 

United States ex rel. Coria v. Com- 
missioner of Immigration (D. C. S. D. 
N. Y., 1938) 25 F. Supp. 569. 
Interstate Commerce Commission. 

Youngstown Sheet & Tube Co. v. 
United States (D. C. N. D. Ohio, E. 
Div., 1934) 7 F. Supp. 33, aff’d 295 

U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
822, 

Secretary of Agriculture. 

St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 80 
L. Ed. 1033, 56 S. Ct. 720. 


State Agencies. 

Railroad Commission of California 

V. Paeifle Gas & Electric Co, (1938) 
302 U. S. 388, 82 L. Ed. 319, 58 S. Ct. 
334; West v. Chesapeake & Potomac 
Telephone Co. (1935) 295 U. S. 662, 
79 L. Ed. 1640, 55 S. Ct. 894; Louis- 
ville & N. R. Co. V. Garrett (1913) 
231 U. S. 298, 58 L. Ed. 229, 34 S. Ct. 
48. 

16 Van Valkonburgh, C. J., dissent- 
ing in Morgan v. United States (D. C. 

W. D. Mo., W. D., 1937) 23 F. Supp. 
380, rev’d 304 U, S. 1, 82 L. Ed. 1129, 
58 S. Ct. 773, rehearing denied 304 
U. S. 23, 82 L. Ed. 1135, 58 S. Ct. 
999. See Humphrey v. United States 
(1935) 295 U. S. 602, 79 L. Ed. 1611, 
55 S. Ct. 869. 

Hence a state administrative order 
may be within the contracts clause of 
the United States Constitution, since 
it is state legislative action. Ameri- 
can Toll Bridge Co. v. Railroad Com- 
mission (1939) 307 U. S. 486, 83 L. 
Ed. 1414, 59 S. Ct. 948. 

17 Myles Salt Co. v. Board of Com ’rs 
Iberia & St. Mary Drainage Dist. 
(1916) 239 U. S. 478, 60 L. Ed. 392, 36 
S. Ct. 204, 
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legislative discretion delegated necessarily extends to tlie entire legis- 
lative processd^ 


§ 508. Scope of Judicial Function Respecting Administrative 
Questions. 

Judicial review of administrative action being limited to questions 
of law, tile only questions of law involved on review of determina- 
tions of administrative questions are (1) whether there are proper 
findings of fact,®® supported by basic findings or facts particularly 
stated, and (2) whether those findings are supported by substantial 
evidence.®® This is only to ascertain if there is a rational basis for the 
conclusions approved by the administrative agency. These two re- 
quirements ill administrative law do not apply to judicial review of 
direct legislative action, since the legislature need not make findings or 
take evidence. The legislature is nevertheless presumed to have de- 
cided factual or legislative matters correctly until shown in a judicial 
proceeding to have acted arbitrarily or without a rational basis in 
fact.®®^ Hence legislative determinations, both direct and indirect, 
ultimately meet the same test, although through different routes.®®^ 

A court may also ascertain whether an agency has neglected to con- 
sider factors required as a matter of law to be considered in reaching 
its determination.®® An administrative determination on the facts is 
final unless the facts compel the inference of a contrary causal relation 
as a matter of law.®^ 

And even if an order is void for imperfections of form or slips of 
procedure,®® such as failure to embody the facts supporting the con- 
clusion in the findings, in such context void is the equivalent of void- 
able.®® A party subject to the order is not at liberty to take the law 
into its own hands and refuse submission to the order without the 


18 West V. Chesapeake & Potomac 
Telephone Co. (1935) 295 U. S. 662, 
79 L. Ed. 1640, 55 S. Ct. 894. 

19 See §§41, 249, 423 et seq. 

20 See § 550 et seq. 

21 See § 564 et seq. 

22 See § 575 et seq. 

22a See Nebbia v. New York (1934) 
291 U. S. 502, 78 L. Ed. 940, 54 S. 
Ct. 505. 

221} See Monongahela Bridge Co. v. 
United States (1910) 216 U. S. 177, 
54 L. Ed. 435, 30 S. Ct. 356. 


23 Swift & Co. V. Wallace (C. 0. A. 
7lh, 1939) 105 E. (2d) 848. 

24 Youngstown Sheet & Tube Co. 
V. United States (D. 0. N. D. Ohio, 
E. Div., 1934) 7 P. Supp. 33, aff’d 295 
U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
822. 

26 Atlantic Coast Line E. Co. v, 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713. See also 
§ 274 et seq. 

26 Atlantic Coast Line R. Co. v. 
Florida (1935) 295 U. S. 301, 79 L, 
Ed. 1451, 55 S. Ct. 713. 
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saiietioii of a court. It may expose itself to criminal and civil suits 
and penalties by doing so.®'^ Findings and orders, wliicli are the opin- 
ions of experts on matters within their special knowledge, are entitled 
to great respect.^® Tims, while a rate order of the Interstate Com- 
merce Commission can only apply to the future, a court of equity may 
rightly apply its terms to an identical situation in the past.^^ 

The finality conceded to administrative findings of fact cannot take 
from the courts the power to construe a statute and to decide whether 
it covers such a situation as the facts present.^® 

§ 509. The Doctrine of Administrative Finality: In General, 

The legislative character of the discretion reposed in an administra- 
tive agency respecting administrative questions is responsible for the 
far-reacliiiig doctrine of administrative finality. When the legislature 
itself acts witliin the broad field of legislative discretion, its determina- 
tions are conclusive.®^ Likewise when an administrative agency acts 
within the broad field of properly delegated legislative discretion, its 
deterininations are eonehisive.®® Thus where a statute provides that 


27 Atlantic Coast Line R. Go. v. 
riorida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713. 

28 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. Ed. 
1451, 55 S. Ct. 713. 

89 Atlantic Coast Line R. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713. See also 
§711. 

80 Washburn v. Commissioner of 
Internal Revenue (C. C. A. 8th, 1931) 
61 F. (2d) 949. See also § 449 et seq. 

31 St, Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720; Louis- 
ville & N. E. Co. V. Garrett (1913) 
231 U. S. 298, 58 L. Ed. 229, 34 S. Ct. 
48. 

38 Alien Cases. 

Kessler v. Strecker (1939) 307 U. 
S. 22, 83 L. Ed. 1082, 59 S. Ct. 694; 
Lloyd Sabaudo Societa Anonima v. 
Eltiiig (1932) 287 U. S. 329, 77 L. 
Ed. 341, 53 S. Ct. 167; Krvoek Jan 
Fat V. White (1920) 253 F. S. 
454, 64 L. Ed. 1010, 40 S. Ct. 566; 
Gegiow V. Uhl (1915) 239 U. S. 3, 60 
L, Ed. 114, 36 8. Ct. 2; United States 


ex rel. Squillari v. Day (C. 0. A. 3d, 
1929) 35 F. (2d) 284. 

Board of Tax Appeals. 

Colorado Nat. Bank v. Commissioner 
of Internal Revenue (1938) 305 U. S. 
23, 83 L. Ed. 20, 59 S. Ct. 48; * Hel- 
vering V. Rankin (1935) 295 U. S. 
123, 79 L. Ed. 1343, 55 S. Ct. 732; 
Phillips V. Commissioner of Internal 
Revenue (1931) 283 U. S. 589, 75 L. 
Ed. 1289, 51 S. Ct. 60S; Slayton v. 
Commissioner of Internal Revenue 
(C. C. A. 1st, 1935) 76 F. (2d) 497, 
eert. den. 296 U. S. 586, 80 L. Ed. 415, 
56 S. Ct. 131; Old Mission Portland 
Cement Co. v. Commissioner of In- 
ternal Revenue (C. C, A. 9th, 1934) 
69 F. (2d) 676, aff’d 293 U. S. 289, 
79 L. Ed. 367, 55 S. Ct. 158. 
Commissioner of Prohibition. 

Eoge Laboratories v. Doran (1931) 
60 App. D. a 51, 47 F. (2d) 413; 
Quitt V. Stone (C. C. A. 4th, 1931) 
46 F. (2d) 405, eert. den. 283 U. S. 
839, 75 L. Ed. 1450, 51 S. Ct. 487. 
Court of Claims. 

See United States v. Gilliat (1896) 
164 U. S. 42, 41 L. Ed. 344, 17 S. Ct. 
16. 
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an agency’s determination sliall be “final” it is intended to make it 
unimpeacbable except for such fraud or mistake as would afford 


Director of tlie Veterans’ Bureau. 

Meadows v. United States (1930) 
281 U. S. 271, 74 L. Ed. 852, 50 S. 
Ct. 279, 73 A. L. E. 310. 

Federal Alcohol Administration. 

Atlanta Beer Distributing Co., Inc. 
V. Alexander (C. C. A. 5th, 1937) 
93 F. (2d) 11, cert. den. (1938) 303 

U. S. G44, 82 L. Ed. 1106, 58 S. Ct. 
645. 

Federal Communications Commission. 

* Eoeliester Telephone Corp. v. 
United States (1939) 307 U. S. 125, 83 

L. Ed. 1147, 59 S. Ct. 754; American 
Telephone & Telegraph Co. v. United 
States (1936) 299 U. S. 232, 81 L. Ed. 
142, 57 S. Ct. 170. 

Federal Power Commission. 

Federal Power Commission v. Pa- 
cific Power & Light Co. (1939) 307 U. 
S. 156, S3 L. Ed. 1180, 59 S. Ct. 766. 
Federal Radio Commission. 

Federal Eadio Commission v. Nel- 
son Bros. Bond & Mtg. Co. (1933) 
289 U. S. 266, 77 L. Ed. 1166, 53 S. Ct. 
627, 89 A. L. E. 406. 

Federal Trade Commission. 

Federal Trade Commission v. Al- 
goma Lumber Co. (1934) 291 U. S. 
67, 78 L. Ed. 655, 54 S. Ct. 315; 
Arkansas Wholesale Grocers’ Ass’n 

V. Federal Trade Commission (C. C. A. 
8th, 1927) 18 F. (2d) 866, cert. den. 
275 U. S. 533, 72 L. Ed. 411, 48 S. Ct. 
30. 

Interstate Commerce Commission. 

Shields v. Utah Idaho C. E. Co. 
(1938) 305 U. S. 1'77, 83 L. Ed. Ill, 
59 S. Ct. 160; Minnie v. Port Huron 
Terminal Co. (1935) 295 U. S. 647, 
79 L. Ed. 1631, 55 S. Ct. 884; Youngs- 
town Sheet & Tube Go. v. United 
States (D. C. N. D. Ohio., E. Div., 
19.34) 7 F. Supp. 33, aft ’d 295 U. S. 
476, 79 L. Ed. 1553, 55 S. Ct. 822; 
Standard Oil Co. v. United States 
(1931) 283 U. S. 235, 75 L. Ed. 999, 
51 S. Ct. 429; Western Paper Makers’ 


Chemical Co. v. United States (1926) 
271 U. S. 268, 70 L. Ed. 941, 46 S. 
Ct. 500; United States v. New Eiver 
Co. (1924) 265 U. S. .533, 68 L. Ed. 
1165, 44 S. Ct. 610; Central E. Co. of 
New Jersey v. United States (1921) 
257 U. S. 247, 66 L. Ed. 217, 42 S. Ct. 
80; Skinner & Eddy Corp. v. United 
States (1919) 249 U. S. 557, 63 L. Ed. 
772, 39 S. Ct. 375; Peninsylvania Co. 
V. United States (1915) 236 U. S. 351, 
59 L. Ed. 616, 35 S. Ct. 370; * United 
States V. Louisville & N. E. Co. (1914) 
235 U. S. 314, 59 L. Ed. 2-45, 35 S. Ct. 
113; Kansas City Southern Ey, Co. v. 
United States (1913) 231 U. S. 423, 
58 L. Ed. 296, 34 S. Ct. 125; Inter- 
state Commerce Commission v. Louis- 
ville & N. E. Co. (1913) 227 U. S. 
88, 57 L. Ed. 431, 33 S. Ct. 185; 
Interstate Commerce Commission v. 
Delaware, L. & W. E. Co. (1911) 220 
U. S, 235, 55 L. Ed. 448, 31 S. Ct. 
392; * Interstate Commerce Commis- 
sion V. Union Pae. E. Co. (1912) 222 
U. S. 541, 56 L. Ed. 308, 32 S. Ct. 
108; Interstate Commerce Commis- 
sion V. Illinois Cent. E. Co. (1910) 
215 U. S. 452, 470, 54 L. Ed. 280, 30 
S. Ct. 155; Illinois Cent. E. Co. v. 
Interstate Commerce Commission 
(1907) 206 U. S. 441, 51 L. Ed. 1128, 
27 S. Ct. 700; Board of Public Util- 
ity Com’i-s of New Jersey v. United 
States (D. C. D. N. J., 1937) 21 F. 
Supp. 543; Penn Anthracite Mining 
Co. V. Delaware & H. E. Corp. (D. G. 

M. D. Pa., 1936) 16 F. Supp. 732, 
aff’d (G. C. A. 3d, 1937) 91 F. (2d) 
634, cert. den. (1937) 302 U. S. 756, 
82 L. Ed. 585, 58 S. Ct. 283 ; Town of 
Inlet V. New York Gent. E. Co, (D. C. 

N. D. N. Y., 1934) 7 F. Supp. 781. 
Legislative Courts. 

See Niles Bement Pond Go. v. 
United States (1930) 281 U. S. 357, 
74 L. Ed. 901, 50 S. Ct. 251. 
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ground for avoiding a judgnieut in adversary proceedings. This is 
true even if the agency based its determination upon an erroneous 


National Labor Relations Board. 

National Labor Relations Board v. 
Waterman S. S. Corp. (1940) 309 U. 
S. 206, 84 L. Ed. 704, 60 S. Ct. 493, 
rehearing denied 309 U. S. 696, 84 
L, Ed, 1036, CO S. Ct. 611; Consoli- 
dated Edison Co. v. National Labor 
Relations Board (1938) 305 U. S. 197, 
83 L. Ed. 126, 59 S. Ct. 206. 
Postmaster GleneraL 
National Conference on Legalizing 
Lotteries, Inc. v. Parley (1938) 68 
App. D. 0. 319, 96 P. (2d) 861, cert, 
den. 305 U. S. 624, 83 L. Ed. 399, 59 
S. Ct. 85. 

Railroad Labor Board. 

Nashville, C. & St. L. Ry. v. Rail- 
way Employees ’ Dept, of A. F, of L, 
(C. C. A. 6th, 1937) 93 P. (2d) 340, 
cert. den. (1938) 303 U. S. 649, 82 L. 
Ed. 1110, 58 S. Ct. 746. 

Secretary of Agriculture. 

St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 80 
L. Ed. 1033, 56 S. Ct. 720; Tagg Bros. 
& Moorhead v. United States (1930) 
280 U. S. 420, 74 L. Ed. 524, 50 S. Ct. 
220; Houston v. St. Louis Independ- 
ent Packing Co. (1919) 249 U. S. 479, 
63 L. Ed. 717, 39 S. Ct. 332; American 
Commission Co. v. United States (D. 
C. D. Colo., 1935) 11 P. Supp. 965. 
Secretary of Commerce. 

Swayne & Hoyt v. United States 
(1937) 300 U. S. 297, 81 L. Ed. 659, 
57 S. Ct. 478. 

Secretary of the Interior, 

Wilbur V. United States ex rel. 
Ivadrie (1930) 281 U. S. 206, 74 L. Ed. 
809, 50 S. Ct, 320; De Cambra v. 
Rogers (1903) 189 U. S. 119, 47 L. Ed. 
734, 23 S. Ct. 519; Gardner v. Bone- 
stell (1901) 180 U. S. 362, 45 L. Ed. 
574, 21 S. Ct. 399; Heath v. Wallace 
(1891) 138 U. S. 573, 34 L. Ed. 1063, 
11 S. Ct. 380. 

Secretary of the Treasury. 

Ambruster v. Mellon (1930) 59 
App, D. C. 341, 41 P. (2a) 430. 


Secretary of War, 

^ Monongahela Biddge Co. v. United 
States (1910) 216 U. S. 177, 54 L. Ed. 
435, 30 S. Ct. 356. 

State Agencies. 

Great Northern E. Co. v. Weeks 
(1936) 297 U. S. 135, SO L. Ed. 532, 
56 S. Ct. 426; West v. Chesapeake & 
Potomac Telephone Co. (1935) 295 U. 
S. 662, 79 L. Ed. 1640, 55 S. Ct. 894; 
Rowley v. Chicago & N. W. R. Co, 
(1934) 293 U. S. 102, 79 L. Ed. 222, 
55 S. Ct. 55, rehearing denied 293 U. 
S. 632, 79 L. Ed. 717, 55 S. Ct. 211; 

* People ex rel. New York & Queens 

Gas Co. V. McCall (1917) 245 U. S. 
345, 62 L. Ed. 337, 38 S. Ct. 122; 
Wadley Southern R. Co. v, Georgia 
(1915) 235 U. S. 651, 59 L. Ed. 405, 
35 S. Ct. 214; Morris v. Duby (1927) 
274 U. S. 135, 71 L. Ed. 966, 47 S. 
Ct. 548; New York ex rel. Wood- 

haven Gas Light Co. v. Public Serv- 
ice Commission (1925) 269 U. S. 
244, 70 L. Ed. 255, 46 S. Ct. 83; 

Butters v. Oakland (1923) 203 U. S. 
162, 68 L. Ed. 228, 44 S. Ct. 62; 

* Louisville & N. R. Co. v. Garrett 

(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48; Moffat Tunnel Improve- 
ment Dist. V. Denver & S. L. Ry. Co. 
(C. C. A. 10th, 1930) 45 P. (2d) 715, 
cert. den. 283 U. S. 837, 75 L. Ed. 
1448, 51 S. Ct. 485; Texport Carrier 
Corp. V. Smith (D. G. S. D. Tex., 
Austin Div., 1934) 8 P. Supp. 28. 
United States Shipping Board. 

See Swajme & Hoyt v. United 
States (1937) 300 U. S. 297, 81 L. Ed. 
659, 57 S. Ct, 478. 

Workmen’s Compensation Cases. 

South Chicago Coal & Dock Co. v. 
Bassett (1940) 309 U. S. 251, 84 L. 
Ed. 732, 60 S. Ct. 544. 

33 Wilbur V. United States ex rel. 
Kadrie (1930) 281 U. S. 206, 74 L. 
Ed. 809, 50 S. Ct. 320. 
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rule of law, if tlie findings of fact, governed by the correct rule of law, 
are sufficient to sustain the decision and have substantial support in 
the evidence.®^ And even when an order is void for imperfections of 
form, such as lack of proper findings, void in such context is the equiva- 
lent of voidable only.^® The doctrine applies to both quasi- judicial 
and quasi-legislative action.®® 


§ §10. Administrative Finality: Miscellaneous Statements. 

Prior to the enunciation of the doctrine in the Rochester Telephone 
case®^ the doctrine was expressed through a variety of statements. 
Thus it was said that an administrative determination on an adminis- 
trative question will not be disturbed in the absence of convincing 
evidence of error,®® an administrative order is not reviewable in a court 
as to administrative questions where the agency has not acted arbi- 
trarily, or without evidence to support its conclusions, or beyond its 
constitutional or statutory powers,®® or unless it be shown that the 
proceedings were manifestly unfair, were such as to prevent a fair 
investigation, or show manifest abuse of the discretion committed to 
the agency by the statute, or that its authority was not fairly exercised, 
that is, consistently with the fundamental principles of justice em- 
braced within the conception of due process of law.^® Thus it is of 
paramount importance that courts not encroach upon the exclu- 
sive power of the Labor Board, if effect is to be given to the 
intention of Congress to apply an orderly, informed, and specialized 
procedure to the complex administrative problems arising in the solu- 
tion of industrial disputes.^^ Similarly the determination whether a 
rate is unreasonable or discriminatory is a question on which the find- 
ing of the Interstate Commerce Commission is conclusive if supported 


84 Helvering v. Eankin (1935) 295 

U. S. 123, 79 L. Ed. 1343, 55 S. Ct. 
732. 

85 Atlantic Coast Line R. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. See also § 142 et seq. 

86 Glens Falls Portland Cement Co. 

V. Delaware & Hudson Co. (C. C. A. 
2d, 1933) 66 F. (2d) 490, cert. den. 
290 U. S. 697, 78 L. Ed. 599, 54 S. Ct. 
132. 

87 Rochester Telephone Corp. v. 
United States (1939) 307 U. S, 125, 
83 L. Ed. 1147, 59 S. Ct. 754. 


38 Butters v. Oakland (1923) 263 

U. S. 162, 68 L. Ed. 228, 44 S. Ct. 62. 

39 Standard Oil Co. v. United States 
(1931) 283 U. S. 235, 75 L. Ed. 999, 
51 S. Ct. 429; Pennsylvania Co. v. 
United States (1915) 236 U. S. 351, 
59 L. Ed. 616, 35 S. Ct. 370. 

4'OKwock Jan Pat v. White (1920) 
253 U. S. 454, 64 L. Ed. 1010, 40 S. 
Ct. 566 (Com’r of Immigration). 

41 National Labor Relations Board 

V. Waterman S. S. Corp. (1940) 309 
. U, S. 206, 84 L. Ed. 704, 60 S. Ct. 493, 

rehearing denied 309 U. S. 696, 84 
L. Ed. 1036, 60 S. Ct. 611. 
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by substantial evidence, unless there was some irregularity in the pro- 
ceeding, or some error in the application of the rules of law.^^ 

In the absence of a legislative rate, it is the province of the courts 
in deciding eases that arise between carriers and shippers to pass upon 
the reasonableness of rates. In so doing, the courts apply the com- 
mon law. But it is the province of the legislature to make the law ; 
and when the legislature, or the body acting under its authority, es- 
tablishes the rate to be thereafter charged by the carrier, it is the duty 
of the courts to enforce the rule of law so made unless the constitu- 
tional limits of the rate-making power have been transgressed. The 
rate-mcdving power necessarily implies a range of legislative discretion ; 
and, so long as the legislative action is within its proper sphere, the 
courts are not entitled to interpose and upon their own investigation 
of transportation problems to substitute their judgment with respect 
to the reasonableness of rates for that of the legislature or of a rail- 
road commission exercising its delegated power. If there is a hearing, 
the consideration of the relevant statements, evidence, and arguments 
submitted, and a determination by the commission whether the existing 
rates are excessive, the questions of fact as to the reasonableness of 
existing rates in the consideration preliminary to legislative action 
do not become, as such, judicial questions to be reexamined by the 
courts.^® 

The National Labor Relations Act provides that the findings of the 
Labor Board as to the facts, if supported by evidence, shall be con- 
clusive.^^ It is important that courts not encroach upon this ex- 
clusive power of the Board if effect is to be given to the intention 
of Congress to apply an orderly, informed, and specialized procedure 
to the complex administrative problems arising in the solution of in- 
dustrial disputes. As it did in setting up other administrative bodies. 
Congress has left questions of law which arise before the Board — but 
not more — ultimately to the traditional review of the judiciary. Not 
by accident, but in line wuth general policy. Congress has deemed it 
Avise to entrust the finding of facts to these specialized agencies.^^ 
It is not the function of the court to do the work of the agency. If the 
Court finds the agency’s conclusions without legal support, it should 

42 Western Paper Makers’ Chemical with many other recent statutes, set 
Co. V. United States (1926) 271 U. S. forth in Appendix A. 

268, 70 L. Ed. 941, 46 S. Ct, 500. 45 National Labor Relations Board 

43 Louisville & N. E, Co. v. Garrett v. Waterman S. S. Corp. (1940) 309 

(1913) 231 U. S. 298, 58 L. Ed. 229, IT. S. 206,_ 84 L. Ed. 704, 60 S. Ct. 
34 H. Ct. 48. 493, rehearing denied 309 U. S. 696, 

44 49 Stat. 449, § 10 (e), 29 USCA 84. L. Ed. 1036, 60 S. Ct. 611. 

160 (e). This is likewise the ease 
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enjoin tlie order, witliont more.'^® Interference in matters entrusted by 
the legislature to the agency alone constitutes reversible error on the 
part of the court.'^’^ 

Where the order of an agency authorizes action, such as the con- 
struction of a railroad line, capable physically of being divided or 
separated, a reviewing court cannot sustain one portion and enjoin 
another, for such action Avould in elfect substitute the opinion and 
plan of the court for that of the agency.^® 

§ 611. Basis of Doctrine. 

The doctrine of administrative finality, while now of general applica- 
tion, was evolved first with reference to the Interstate Commerce Com- 
mission.^® Hence the reason for the rule is found most fully stated in 
cases dealing with that agency. From the beginning the very purpose 
for -which the Commission was created was to bring into existence a 
body -which from its peculiar character would be most fitted to decide 
primarily W'hether from facts, disputed or undisputed, in a given case, 
preference or discrimination existed. And the amendments making 
findings of the Commission not merely prima facie correct, but con- 
clusive, except as to cpiestions of law, upon judicial review, show the 
progressive evolution of the legislative purpose and the inevitable con- 
flict which exists between giving that purpose elfect and allowing the 
reviewing court to substitute its o-wn judgment upon administrative 
questions. If the latter practice were permitted, the Commission would 
become a mere instrument for the purpose of taking testimony to be 
submitted to the courts for their ultimate action.®® 

This restriction to legislative determination of the types of fact- 
finding which involve an exercise of delegated legislative discretion 
is necessarily based on the doctrine of the separation of powers in the 
Constitution.®^ 


■^6 -West V. Ctiesapeake & Potomac 
Telephone Co. (1935) 295 U. S. 662, 
79 L. Ed. 1640, 55 S. Ct. 894. 

47 National Labor Relations Board 
V. Waterman S. S. Corp. (1940) 309 
U. S. 206, 84 L. Ed. 704, 60 S. Ct. 
493, rehearing denied 309 U. S. 696, 
84 L. Ed. 1036, 60 S. Ct. 611. 

48 Chesapeake & O. By. Co. v. 
United States (D. 0. S. B. W. Va., 
1929) 35 E. (2d) 769, afUd 283 U. S. 
35, 75 L. Ed. 824, 51 S. Ct. 337. 


49 See §82. 

50 United States v. Louisville & 
N. E. Co. (1914) 235 U. S. 314, 59 
L. Ed. 245, 35 S. Ct. 113. 

51 Monongahela Bridge Co. v. 
United States (1910) 216 U. S. 177, 
54 L. Ed. 435, 30 S. Ct. 356; * Den 
ex dem. Murray v. Hoboken Land & 
Improvement Co. (1856) 18 How. (59 
U. S.) 272, 15 L. Ed. 372. 
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§ 512, Doctrine Applies Even Thou^ii No Order Made. 

The doctrine of administrative finality applies to all administrative 
findings or determinations on administrative questions, wherever there 
is a justiciable controversy, even if the agency which makes the deter- 
mination makes no order, or is not empowered to do so.^® Under an 
appropriate statutory scheme the doctrine requires that a second ad- 
ministrative agency must accord finality to the determination of a first 
agency.®^ 

§ 513. A Oeneral Doctrine as to Basic Requisites of Proof. 

All administrative determination is final as to all matters of fact, 
the determination of which lies within tlie legislative field. It is not 
final, however, respecting the questions of law involved any more than 
are the determinations of the legislature itself.®® Courts may review 
all legislative action on questions of law, since judicial questions are 
not within the legislative province.®® In attributing finality to admin- 
istrative determinations on administrative questions, which are factual 
questions, unless they fail to accord wuth the basic requisites of proof, ®'^ 
the doctrine of administrative finality is similar in substance to the 
constitutional principle that findings of fact which are made directly 
by the legislature and are specifically set forth in a statute, are binding 
on the courts unless shown to have no rational basis in evidence taken 
in a suit assailing the statute.®® It is also the substantial equivalent 
of the rules governing the validity of determinations of fact by various 
fact-finding agencies in judicial proceedings themselves, such as 
juries,®® special masters, commissioners, and assessors,®® and courts 

493, reliearing denied 309 U. S. 696, 
84 L. Ed. 1036, 60 S. Ct. 611. 

56 See National Labor Eelations 
Board V. Waterman S. S. Corp. (1940) 
309 U. S. 206, 84 L. Ed. 704, 60 S. Ct. 
493, rehearing denied 309 XJ. S. 698, 
84 L. Ed. 1036, 60 S. Ct. 611. See 
also §§41, 73, 425 et seq. 

57 See § 575 et seq. 

58 Monongahela Bridge Co. v. 
United States (1910) 216 U. S. 177, 
54 L. Ed. 435, 30 S. Ct. 356. 

59 Ciwell V, Benson (1932) 285 TJ. 
S. 22, 76 L. Ed. 598, 52 S. Ct. 285. 

60 Crowell V. Benson (1932) 285 U. 
S. 22, 76 L. Ed. 598, 52 S. Ct. 285. 
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62 Federal Power Commission v. 
Pacific Power & Light Co. (1939) 307 

U. S. 156, 83 L. Ed. 1180, 59 S. Ct, 
766; Eoehester Telephone Corp. v. 
United States (1939) 307 U. S. 125, 
83 L. Ed. 1147, 59 S. Ct, 754; Shields 

V. Utah Idaho C. E. Co. (1938) 305 
U. S. 177, S3 L. Ed. Ill, 59 S. Ct. 160. 

53 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. Ct. 
795. 

54 Shields v. Utah Idaho C, E. Co. 
(1938) 305 U. S. 177, 83 L. Ed. Ill, 
59 S. Ot. 160. 

55 See National Labor Eelations 
Board v. Waterman S. S. Corp. (1940) 
309 U. S. 206, 84 L. Ed. 704, 60 S. Ct. 
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sitting without a In short the same legal standards of the 

basic prerequisites of proof apply to all determinations of fact, regard- 
less of the nature of the individual, group, or agency, which makes the 
determination. 

While not generally regarded as administrative agencies legislative 
courts are in some respects analogous bodies, and their determinations 
may be similarly treated. Thus, for instance, the finding of the 
Court of Claims that a taxpayer’s accounts are kept on the accrual 
basis is conclusive in the Supreme Court.®^^ 

§ 614. When Doctrine Inapplicable. 

An administrative determination of an administrative question is 
not subject to the doctrine of administrative finality where procedural 
due process has not been accorded,®^ as for instance where there has 
been no hearing,®® or in respect of judicial questions.®^ 


§ 515. Legislative Matters Which the Doctrine Excludes from the 
Judicial Province. 

All matters of legislative discretion are excluded from the judicial 
province.®® For instance, the delegated discretion to issue a liquor 
permit does not impose on the delegate a mere ministerial duty, but 
places upon him, as the administrative officer directly charged with the 
enforcement of the law, a responsibility to determine whether the 
applicant is a fit person.®® A statute providing that an adverse de- 
cision of the delegate may be reviewed in a court of equity does not 
undertake to vest in the court the administrative function of determin- 
ing whether or not the permit should be granted, but merely gives the 
court authority to determine whether the action of the delegate is 
based upon an error of law, or is wholly unsupported by the evidence, 


61 Diamond Alkali Co, v. Heiner 
(C. C. A. 3d, 1932) 60 R (2d) 505, 
rev’d on other grounds 288 D. S. 502, 
77 L. Ed. 921, 53 S. Ct. 413. 

61a Niles Dement Pond Co. v. 
United States (1930) 281 U. S. 357, 
74 L. Ed. 901, 50 S. Ct. 251. See 
also § 47. 

68 See § 274 et seq. 

63 New Hampshire Fire Ins. Go. v. 
Murray (C. C. A. 7th, 1930) 105 F. 
(2d) 212. 


65 Georgia Public Service Commis- 
sion V. United States (1931) 283 U. S. 
765, 75 L. Ed. 1397, 51 S. Ct. 619; 
Louisville & N. E. Co. v. Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48; United States es rel. 
Coria v. Commissioner of Immigration 
(D. C. S. D. N. Y., 1938) 25 R Supp. 
569. 

66 Ma-King Products Co. v. Blair 
(1926) 271 U. S. 479, 70 L. Ed. 1046, 
46 S. Ct. 544. 
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or clearly arbitrary or capricious, as in all judicial review of legislative 
action.®'^ 

§ 516. — Weight of Evidence. 

The weight of evidence taken in an administrative proceeding is 
exclusively for the agency, and may not be reconsidered by a reviewing 
court.®® In making its determinations an administrative agency is not 


67 Ma-King Products Co. v. Blair 
(1926) 271 U. S. 479, 70 L. Ed. 1046, 
46 S. Ct. 544. 

63 Alien Cases. 

Lloyd Sataudo Societa Anonima 
V. Elting (1932) 287 U. S. 329, 77 
L. Ed. 341, 53 S. Ct. 167; United 
States ex rel. Vajtauer v. Commis- 
sioner of Immigration (1927) 273 U. 
S. 103, 71 L. Ed. 560, 47 S. Ct. 302; 
Lee Lung v. Patterson (1902) 186 U. 
S. 108, 46 L. Ed. 1108, 22 S. Ct. 795. 
Board of Tax Appeals. 

Elmhur.st Cemetery Co. v. Commis- 
sioner of Internal lievenue (1937) 300 
U. S. 37, 81 L. Ed. 491, 57 S. Ct. 324; 
Old Mission Portland Cement Co. v. 
Commissioner of Internal Revenue 
(0. C. A. gtli, 1934) 69 E. (2d) 676, 
aff’d 293 U. S. 289, 79 L. Ed. 367, 
55 S. Ct. 15S. 

Pederal Radio Commission. 

Federal Radio Commission v. Nel- 
son Bros. Bond & Mtg, Co. (1933) 
289 U. S. 266, 77 L. Ed. 1166, 53 S. Ct. 
627, 89 A. L. E. 406. 

Pederal Trade Commission. 

Federal Trade Commission v. Al- 
goma Lumber Co. (1934) 291 U. S. 67, 
78 L. Ed. 635, 54 S. Ct. 315; Federal 
Trade Commission v. Pacific States 
Paper Trade Ass’n (1927) 273 U. S. 
52, 71 L. Ed. 534, 47 S. Ct. 25.5. 
Interstate Commerce Commission. 

Baltimore & 0. R, Co. v. United 
States, (1936) 298 U. S. 349, 80 L. Ed. 
1209, 56 S. Ct. 797; Atlanta, B. & 
C, R. Co. v. United States (1935) 
296 U. S. 33, 80 L. Ed. 25, 56 
S. Ct. 12; Youngstown Sheet & 
Tube Co. V. United States (D. C. 


N. D. Ohio, E. Div., 1934) 7 F. Supp. 
33, aff’d 295 U. S. 476, 79 L. Ed. 1553, 

55 S. Ct. 822; Florida v. United States 
(1934) 292 U. S. 1, 78 L. Ed. 1077, 
54 S. Ct. 603; Claiborne-Annapolis 
Ferry Co. v. United States (1932) 285 
U. S. 382, 76 L. Ed. 808, 52 S. Ct. 440; 
Merchants Warehouse Co. v. United 
States (1931) 283 U. S. 501, 75 L. Ed. 
1227, 51 S. Ct. 505; St. Louis & 
O’Fallon E. Co. v. United States 
(1929) 279 U. S. 461, 73 L. Ed. 798, 
49 S. Ct. 384; The Assigned Car Cases 
(1927) 274 U. S. 564, 71 L. Ed. 
1204, 47 S. Ct. 727; * Western Paper 
Mahers’ Chemical Co. v. United 
States (1926) 271 U. S. 268, 70 L. Ed. 
941, 46 S. Ct. 500; United States v. 
Illinois Cent. R. Co. (1924) 263 U. S. 
515, 68 L. Ed. 417, 44 S. Ct. 189; The 
New England Divisions Case (1923) 
261 U. S. 184, 67 L. Ed. 605, 43 S. Ct. 
270; Louisville & N. R. Co. v. United 
States (1915) 238 U. S. 1, 59 L. Ed. 
1177, 35 S. Ct. 696; Interstate Com- 
merce Commission v. Louisville & N. 
R. Co. (1913) 227 U. S. 88, 57 L. Ed. 
431, 33 S. Ct. 185; Interstate Com- 
merce Oonimission v. Union Pac. E. 
Co. (1912) 222 U. S. 541, 56 L. Ed. 
308, 32 S. Ct. 108. 

Secretary of Agriculture. 

St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720. 

State Agencies. 

Great Northern R. Co. v. Weeks 
(1936) 297 U. S. 135, 80 L. Ed. 532, 

56 S. Ct. 426; * People ex rel. New 
York & Queens Gas Co. v. McCall 


(1917) 245 U. S. 345, 62 L. Ed. 337, 
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I hampered by meelianical rules governing the weight of evidence.®® 

i The court will not analyze or balance the evidence which was before 

j the agency for the purpose of determining whether it preponderates 

I for or against the conclusion arrived atd° The court cannot make its 

1 own appraisal of the testimony, picking and choosing for itself among 

j uncertain and conflicting inferences.’^^ All legitimate inferences drawn 

! from the evidence by the administrative agency must be judicially 

accepted. '^2 is the duty of the court to give effect to a finding sup- 

ported by substantial evidence without attempting a retrial.’^® The 
court may give no consideration to the number of witnesses ealled.’^^ 
The weight which should be given to a witness’ contention that the 
evidence sought will incriminate him is for the tribunal conducting 
the trial, and the credibility of witnesses is for the agency, not the 
courts."'^® 

38 S. Ct. 122; Great Falls Gas Co. v. 268, 70 L. Ed. 941, 46 S. Ct. 500; 
Public Service Commission (D. C. D. United States v. Pan American Petro- 
Mont., 1929) 34 P. (2d) 297. leum Corp. (1938) 304 U. S, 156, 82 

Workmen’s Compensation Cases. L. Ed. 1262, 58 S. Ct. 771; Youngs- 

Del Vecchio v. Bowers (1935) 296 town Sheet & Tube Co. v. United 

U. S. 280, 80 L. Ed. 229, 56 S. Ct. 190. States (D. C. N. D. Ohio, E. Div., 

69 Western Paper Makers’ Chemical 1934) 7 P. Supp. 33, aff’d 295 U. S. 
Co. V. United States (1926) 271 U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 822. 

j 268, 70 L. Ed. 941, 46 S. Ct. 500. National Labor Relations Board. 

70 * People ex rel. New York & National Labor Relations Board v. 

Queens Gas Co. v. McCall (1917) 245 Pennsylvania Greyhound Lines, Inc. 
U. S. 345, 62 L. Ed. 337, 38 S. Ct. 122. (1938) 303 U. S. 261, 82 L. Ed. 831, 

71 Federal Trade Commission v. Al- 58 S. Ct. 571, 115 A. L. E. 307. 

i goma Lumber Co. (1934) 291 U. S. 73 South Chicago Coal & Dock Co. 

67, 76‘L. Ed. 655, 54 S. Ct. 315; Fed- v. Bassett (1940) 309 U. S. 251, 84 
eral Trade Commission v. Pacific L. Ed. 732, 60 S. Ct. 544. See also 
States Paper Trade Ass’n (1927) 273 § 575 et seq. 

U. S. 52, 71 L. Ed. 534, 47 S. Ct. 255. 74 Youngstown Sheet & Tube Co. v. 

72 Board of Tax Appeals. United States (D. C. N. D. Ohio, E. 

! Wilson V. Commissioner of Internal Div., 1934) 7 P. Supp. 33, aff’d 295 

i Revenue (C. C. A. 10th, 1935) 76 F. U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 

(2d) 476. 822. 

Federal Trade Commission. 75 United States ex rel. Vajtauer v. 

International Shoe Co. v. Federal Commissioner of Immigration (1927) 

I Trade Commission (1930) 280 U. S. 273 U. S. 103, 71 L. Ed. 560, 47 S. Ct. 

291, 74 L. Ed. 431, 50 S. Ct. 89; Fed- 302. 

eral Trade Commission v. Pacific 76 Merchants Warehouse Co. v. 
States Paper Trade Ass’n (1927) 273 United States (1931) 283 U. S. 501, 
U. S. 52, 71 L. Ed. 534, 47 S. Ct. 255. 75 L. Ed. 1227, 51 S. Ct. 505; Ex 

Interstate Commerce Commission. parte Masamiehi Ikeda (C. C. A. 9th, 

Western Paper Makers’ Chemical 1933) 68 P. (2d) 276. 

Co. V. United States (1926) 271 U. S. 
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An aclniinistrative agency need not specify the weight given to any 
item of evidence or fact, or disclose the mental operations by which its 
decisions are reaehed.^'^ A court cannot compel an administrative 
agency to give particular weight to a particular portion of evidence 
which is not controlling as a matter of law,'’'® or otherwise determine 
the probative force of the evidence.'^® Thus an agency is not bound to 
adopt the cost of a particular utility’s services or an average of the 
cost of several, where to do so would be to leave out of consideration 
relative size, relative volume, and relative efficiency of individual util- 
ities.®® Nor, in fixing an allowance of salesmen’s salaries, must an 
agency adopt an average of salaries theretofore paid, since what is fair 
recompense for a typical salesman’s performance is a matter of judg- 
ment based upon all the facts.®’- Conversely, an agency is not required 
to fix salary allowances for officers of a utility without reference to 
their actual earnings.®® 

As the weight of the evidence is for the agency to determine, an 
agency is not compelled to accept the evidence of experts, on such a 
question as value. It is not required to surrender its judgment to 
that of the experts.®® 

§ 517. — Soundness of Agency’s Reasons. 

Standing alone, the soundness of an agency’s reasoning may not be 
the subject of judicial inquiry.®'^ Findings are not invalidated by mere 
error in reasoning on evidence introduced.®® It is not enough to learn 

P. (2d) 649, cert. den. 290 U. S. 633, 
78 L. Ed. 551, 54 S. Ct. 52. 

84 Interstate Commerce Commission. 

Youngstown Sheet & Tube Co. v. 
United States (D. C. N. D. Ohio, E. 
Div., 1934) 7 P. Supp. 33, aff'd 295 

U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
822; Georgia Public Service Commis- 
sion T. United States (1931) 283 U. S. 
765, 75 L. Ed. 1397, 51 S. Ct. 619; 
The Assigned Car Cases (1927) 274 U. 
S. 564, 71 L. Ed. 1204, 47 S. Ct. 727; 
Western Paper Makers’ Chemical Co. 

V. United States (1926) 271 U. S. 
268, 70 L. Ed. 941, 46 S. Ct. 500; 
Virginian Ej. Co. v. United States 
(1926) 272 U. S. 658, 71 L. Ed. 463, 
47 S. Ct. 222. 

85 Northern Pac. E. Co. v. Depart- 
ment of Public Works (1925) 268 U. 
S. 39, 69 L. Ed. 837, 45 S. Ct. 412. 
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77 Baltimore & 0, E. -Co. v. United 
States (1936) 298 U. S. 349, 80 L. Ed. 
1209, 56 S. Ct. 797. 

78 Acker v. United States (1936) 
298 U. S. 4.20, 80 L. Ed. 1257, 56 S. 
Ct. 824. 

79 Eailroad Commission of Califor- 
nia V. Pacific Gas & Electric Co. 
(1938) 302 U, S. 388, 82 L. Ed. 599, 
58 S. Ct. 3. 

80 Acker v. United States (1936) 
298 U. S. 426, 80 L. Ed. 1257, 56 S. 
Ct. 824, 

81A.eker v. United States (1936) 
298 U. S. 426, 80 L. Ed. 1257, 56 S. 
Ct. 824. 

8S Acker v. United States (1936) 
298 U. S. 426, 80 L. Ed, 1257, 56 S. 
Ct. 824. 

88 Gloyd V. Commissioner of Inter- 
nal Eevenue (C, 0. A. 8th, 1933) 63 
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that the order is unwise, inexpedient, or at variance with the court’s 
own views as to what is practicable.®® This rule guides judicial review 
of any legislative act. Mere errors of judgment are not reviewable.®'^ 
A court has no occasion to discuss the objection that an agency’s find- 
ings are inconsistent with views expressed in its rej)orts in the same or 
different proceedings.®® Neither the agency’s utterances, nor its 
processes of reasoning, as distinguished from its acts, are a subject for 
injunction.®® The courts may not compel administrative agencies, or 
their constituent members, to submit to examination as to the operation 
of their minds in deciding an administrative question.®® The policy 
which protects from judicial inquiry the deliberations of other fact- 
finding bodies, such as juries, extends to an administrative agency.®^ 
The need for efficient deliberation by a body which has the functions 
of a prosecutor as well as those of a judge may, however, be even 
greater than in the case of a neutral arbiter of the facts, such as a 
jury.®® 


86 Federal Communications Commis- 
sion. 

American Telephone & Telegraph 
Co. V. United States (1936) 14 F. 
Supp. 121, aif'd 299 U. S. 232, 81 L. 
Ed. 142, 57 S. Ct. 170. 

Federal Eadio Commission. 

Federal Radio Commission v. Nel- 
son Bros. Bond & Mtg. Co. (1933) 289 
U. S. 266, 77 L. Ed. 1166, 53 S. Ct. 
627, 89 A. L. E. 406. 

Interstate Commerce Commission. 

Youngstown Sheet & Tube Go. v. 
United States (D. 0. N. D. Ohio, E. 
Div., 1934) 7 F. Supp. 33, afUd 295 
U. S. 476, 79 L. Ed. 1553, 35 S. Ct. 
822; Norfolk & W. R. Co. v. United 
States (1932) 287 U. S. 134, 77 L. Ed. 
218, 53 S. Ct. 52; Beaumont, S. L. & 
W. Ey. Co. V. United States (D. 0. 
W. D. Mo., W. D., 1929) 36 F. (2d) 
789, aff’d 282 U. S. 74, 75 L. Ed. 221, 
51 S. Ct. 1; The Assigned Car Cases 
(1927) 274 U. S. 564, 71 L. Ed. 1204, 
47 S, Ct. 727; Virginian Ey. Co. v. 
United States (1926) 272 U. S. 658, 71 
L. Ed. 463, 47 S. Ct. 222; The New 
England Divisions Case (1923) 261 U. 
S. 184, 67 L. Ed. 605, 43 S. Ct. 270. 


State Agencies. 

* People ex rel. New York & Queens 
Gas Co. V. McCall (1917) 245 U. S, 
345, 62 L. Ed. 337, 38 S. Ct. 122. 

87 Baker V. Druesedow (1923) 263 

U. S. 137, 68 L. Ed. 212, 44 S. Ct. 40. 

88 Georgia Public Service Commis- 
sion V. United States (1931) 283 U. S. 
765, 75 L. Ed. 1397, 51 8. Ct. 619; 
Virginian Ey. Co. v. United States 
(1926) 272 U. S. 658, 71 L. Ed. 463, 
47 S. Ct. 222; Western Paper Makers’ 
Chemical Co. v. United States (1926) 
271 U. S. 268, 70 L. Ed. 941, 46 S. Ct. 
500. 

89. United States v. Los Angeles & 
S. L. E. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. 

80 Great Northern E. Co. v. Weeks 
(1936) 297 U. S. 135, 80 L. Ed. 532, 
56 S. Ct. 426. See Union Fork & Hoe 
Co. V. United States (Ct. Gust. & Pat. 
App., 1936) 86 F. (2d) 423. 

91 National Labor Relations Board 

V. Botany Worsted Mills, Inc. (C. C. 
A. 3d, 1939) 106 F. (2d) 263. 

92 National Labor Relations Board 
V. Botany Worsted Mills, Inc. (C. C. 
A. 3d, 1939) 106 F. (2d) 263, 
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The fact that administrative agencies are endowed with such broad 
legislative discretion as is illustrated by the preceding statements, 
should not be talien to condone or encourage lack of logic in an admin- 
istrative report. An agency’s reasoning may always be considered 
together with its acts to throw light upon their true character. 

§ 618. — Motive of Agency. 

Where an administrative order is justified by a lawful purpose, it is 
not rendered illegal because impelled by an ulterior or unlawful 
motive on the part of the agency. 

§ 619. — Judgment on Controverted Questions. 

A court does not sit as a board of revision to substitute its judg- 
ment for that of the legislature or its agents as to matters within the 
province of either, and thus a court may not substitute its judg- 
ment on an administrative question for that of the agency.®® This 


93 Isbr;nKlt.se 2 i-Moller Co. v. United 
States (1987) .800 U. S. 139, 81 L. Ed. 
562, 57 S. Ct. 407. 

94 St. Jo,sepli Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 80 
L. Ed. 103.3, 56 S. Ct. 720; West v. 
Chesapeake & Potonrac Telephone Co. 
(1935) 295 U. S. 662, 79 L. Ed. 1640, 
55 S. Ct. 894; Helvering v. Eankin 
(19,35) 295 U. S. 123, 79 L. Ed. 1343, 
.55 S. Ct. 732; Eowley v. Chicago & 
N. W. E. Co. (1934) 293 U. S. 102, 79 
L. Ed. 222, 55 S. Ct. 55, rehearing 
denied 293 U. S, 632, 79 L. Ed. 717, 
55 S. Ct. 211; Louisville & N. It. Co. 
V. Garrett (1913) 231 U. S. 298, 58 
L. Ed. 229, .34 S. Ct. 48. 

9B Alien Cases. 

Lloyd Sabaudo Soeieta Anonima 
V, Elting (1932) 287 U. S. 329, 77 
L. Ed. 341, 53 S. Ct. 167. 

Board of Tax Appeals. 

Elmhurst Cemetery Co. of Joliet v. 
Commissioner of Internal Eevenne 
(1<)37) 300 U. S. 37, 81 L. Ed. 491, 57 
S. Ct. 324; llclvering v. Tex -Penn Oil 


Commicssloner of Prohibition. 

Eoge Laboratories Inc. v. Doran 
(1931) 60 App. D. 0. 51, 47 F. (2d) 
413. 

Federal Alcohol Administration. 

Atlanta Beer Distributing Co., Inc. 
V. Alexander (C. C. A. 5th, 1937) 93 
P. (2d) 11, cert. den. 303 U. S. 644, 

82 L. Ed. 1106, 58 S. Ct. 645. 

Federal Communications Commission. 

Eochester Telexjhone Corp. v. 
United States (1939) 307 U. S. 125, 

83 L. Ed. 1147, 59 S. Ct. 754; Ameri- 
can Telephone & Telegraph Co. v. 
United States (1936) 299 U. S. 232, 
81 L. Ed. 142, 57 S. Ct. 170. 

Federal Radio Commission. 

Federal Eadio Commission v. Nel- 
.son Bros. Bond & Mtg. Go. (1933) 289 
U. S. 266, 77 L. Ed. 1166, 53 S. Ct. 
627, 89 A. L. E. 406. 

Interstate Commerce Commission. 

Florida v. United States (1934) 292 
U. S. 1, 78 L. Ed. 1077, 54 S. Ct. 603; 
Chicago, E. I. & P. E. Co. v. United 
States (1931) 284 U. S. 80, 76 L. Ed. 
177, ,52 S. Ct. 87; United States v. 
New Eiver Co. (1924) 265 U. S, 533, 


Co. (1037) 300 U. S. 481, 81 L. Ed. 
755, 57 S. Ct. 569. 
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rule guides judicial review of any legislative act.®® It applies 
whether the evidence is undisputed or disputed.®® The fact that 
an argument in opposition to the view of an agency apparently has 
force furnishes no grormd for judicial interference with the course 
pursued by the agency.®® Presumably the agency has considered 
it, and standing alone the fact that it was not considered a per- 
suasive argument affords no basis for the contention that the deter- 
mination was arbitrary or otherwise illegal.^ A writ of mandamus 
will not be granted where its effect would be to redetermine an ad- 
ministrative question.® Similarly, upon finding in an injunction suit 
that a state tax violates the equal protection clause because of dis- 
crimination in assessment, the federal court should leave the state 
free to reassess ; it is without jurisdiction to fix the base and amount 
of the tax.® But the mere inaction of a court, even with the effect 
of enforcing rates under a void order, by denying restitution of 
those rates, is not an assumption of legislative powers. It is merely 


68 L. Ed. 1165, 44 S. Ct. 610; Manu- 
facturers E. Co. V. United States 
(191S) 246 U. S. 457, 62 L. Ed. 831, 
38 S. Ct. 383; United States v. Louis- 
ville & N. E. Co. (1914) 235 U. S. 314, 
59 L. Ed. 245, 35 S. Ct. 113; The Los 
Angeles Switching Case (1914) 234 

U. S. 294, 58 L. Ed. 1319, 34 S. Ct. 
814; Interstate Commerce Commission 

V. Louisville & N. E. Co. (1913) 227 
U. S. 88, 57 L. Ed. 431, 33 S. Ct. 185; 
Interstate Commerce Commission v. 
Union Pae. E. Co. (1912) 222 U. S. 
541, 56 L. Ed. 508, 32 S. Ct. 108. 
Secretary of Commerce. 

Swayne & Hoyt v. United States 
(1937) 300 U. S. 297, 81 L. Ed. 659, 
57 S. Ct. 478. 

State Agencies. 

Great Northern E. Co. v. Weeks 
(1936) 297 U. S. 135, 80 L. Ed. 532, 
56 S. Ct, 426; Eowley v. Chicago & 
N. W. E. Co. (1934) 293 U. S. 102, 79 
L, Ed. 222, 55 S. Ct. 55, rehearing 
denied 293 U. S. 632, 79 L. Ed. 717, 
55 S. Ct. 211; * People ex rel. New 
York & Queens Gas Co. v. McCall 
(1917) 245 U. S. 345, 62 L. Ed. 337, 


V. Garrett (1913) 231 U. S. 298, 58 
L. Ed. 229, 34 S, Ct. 48. 

96 American Telephone & Telegraph 
Co. V. United States (D. C. S. D. 
N. Y., 1936) 14 E. Supp. 121, aff’d 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

97 United States v. Louisville & N. 
E. Co. (1914) 235 U. S. 314, 59 L. Ed. 
245, 35 S. Ct. 113. 

98 Claiborne-Annapolis Eerry Co. v. 
United States (1932) 2S5 U. S. 382, 
76 L. Ed. 808, 52 S. Ct. 440. 

99 Kansas City Southern E. Co. v. 
United States (1913) 231 U. S. 423, 
58 L. Ed. 296, 34 S. Ct. 125. 

1 Virginian Ey. Go. v. United States 
(1926) 272 U. S. 658, 71 L. Ed. 463, 
47 S. Ct. 222. 

8 Interstate Commerce Commission 
V. United States ex rel. Waste Mer- 
chants Ass’n (1922) 260 U. S. 32, 67 
L. Ed. 112, 43 S. Ct. 6. 

S Eowley V. Chicago & N. W. E. Co. 
(1934) 293 U. S. 103, 79 L. Ed. 222, 
55 S. Ct. 55, rehearing denied 293 
U. S. 632, 79 L. Ed. 717, 55 S. Ct. 
211 . 


38 S. Ct. 122; Louisville & N. E. Co. 
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a refusal, irrespective of legal rights and remedies, to intervene 
affirmatively to change the stains quo.^ 

§ 520. — Condition Eelating to Administrative Matters May Not 
Be Imposed on Judicial Eeview. 

Ill upholding an administrative determination of an administrative 
question, a court may not attach to its approval conditions which in 
effect, determine administrative matters.® Thus, a court may not alter 
the method of an ordered election and then enforce the modified 
order, since the method of election to he used is for the agency’s deter- 
mination,® 

4 Atlantic Coast Line E. Co. v. 5 National Labor Eelations Board 
Florida (1935) 295 U. ,S. 301, 79 L. v. Falk Corp. (1940) 308 IT. S. 453, 
Ed. 1451, 55 S. Ct. 713, relieariiig de- 84 L. Ed. 396, 60 S, Ct. 307. 
iiied 295 IJ. S. 769, 79 L. Ed. 1710, 6 National Labor Eelations Board 

55 S. Ct. 911. V. Falk Corp. (1940) 308 U. S. 453, 

84 L. Ed. 396, 60 S. Ct. 307. 
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PAETICULAR ADMINISTRATIVE QUESTIONS 

§ 521. Introduction. 

§ 522. Questions in Alien Cases. 

§ 523. Board of Tea Appeals Questions. 

§ 524. Questions Under the Fair Labor Standards Act. 

§ 525. Questions Under the Federal Communications Act. 

§ 526. Questions Under the Federal Trade Commission Act. 

§ 527. Questions Under the Interstate Commerce and Eelated Acts. 

§ 528. ■ — Eeasonableness of Bates. 

§ 529. — Eeasonableness of Eailway Practices and Eules. 

§ 530. — Discrimination and Prejudice. 

§ 531. — Just Divisions of Bates. 

§ 532. — Services Included in Line Haul Bate: Transportation Services. 

§ 533. — Transportation Property. 

§ 534. — ^Whether Adequate Facilities Have Been Provided. 

§ 535. — Commodities Included in Published Tariff. 

§ 536. — Whether Act Is in Public Interest. 

§ 537. — Public Convenience and Necessity. 

§ 538. — Proper Forms of Account. 

§ 539. — Miscellaneous Questions. 

§ 540. Questions Under the National Labor Eelations Act. 

§ 541. Questions Under the Postal Laws. 

§ 542. Questions Under Eevenue Acts. 

§ 543. Questions Committed to the Secretary of Agriculture. 

§ 544. Questions Committed to the Secretary of the Interior: Public Lands 
Cases. 

§ 545. Questions Under the Securities and Exchange and Eelated Acts. 

§ 546. Questions Under State Laws. 

§ 547. Questions Committed to the Veterans’ Administration. 

§ 548. Questions Under Workmen’s Compensation Laws. 

§ 549. Questions as to Value. 

§ 621. Introduction. 

The particular administrative questions enumerated in this chapter 
consist only of questions which have been illumined as such by ju- 
dicial decision. The statute in question in a particular case provides 
the ultimate criteria for ascertaining the factual questions which have 
been delegated for administrative determination. 

All administrative questions are judicial in the broad sense that a 
factual condition found to exist must accord with the legal meaning of 

521 



§522 


Federal Administrative Law 


tlie particular legislative policy, standard, or rule of conduct describ- 
ing that factual condition. In other words, if “unreasonable” rates 
or “unjust discrimination” are prohibited, rates found to be “un- 
reasonable” or “unjustly discriminatory” must be so within the legal 
meaning of the words. Certain rates are “unreasonable” or “un- 
justly discriminatory,” or the contrary, as a matter of law. 

However, once the legal meaning of a legislative standard de- 
scribing an administrative question is ascertained, the facts which fit 
the words as a matter of law become known. Whether those facts 
exist in a particular case is within the administrative province, and 
the questions of fact are administrative questions. 

§ 522. Questions in Alien Oases. 

The various questions of fact which determine whether an alien 
should be granted admission, are for administrative determination.^ 
Congress has prescribed the terms and conditions upon which aliens 
may be admitted into the United States. Whether or not an alien 
seeking admission has complied with these is an administrative ques- 
tion to be determined by the agency.® Thus, whether an alien is liter- 
ate,® incapacitated to earn his living,^ a minor at the time of his arrival,® 
or a quota immigrant,® are all administrative questions. 

While citizenship is a judicial question if a claim thereto is made 
and supported by substantial evidence,'’^ where there is a mere claim, 
and no more, the administrative determination of the question is, under 
the Immigration Act of 1917,® conclusive and not subject to review, 
unless it appears that the administrative officers denied the claimant an 
opportunity to establish his citizenship at a fair hearing, or acted in 
some unlawful or improper way, or abused their discretion.® 

1 Kessler v. Streclcer (1939) 307 U. 6 Sullivan ex rel. Chiu Ging Wah 
S. 22, 83 L. Ed. 1082, 59 S. Ct. 694; v. Tillinghast (0. C. A. 1st, 1928) 31 
«^To(i V. Waldman (1924) 266 E. S. P. (2d) 570. 

113, 69 L. Ed. 195, 45 S. Ct. 85; 6 United States ex rel. Di Eosa v. 

United States ex rel. Coria v. Com- Day (C. C. A. 2d, 1930) 37 P, (2d) 
missioner of Immigration (D. C. S. D. 459. 

N. Y., 1938) 25 P. Supp. 569. 7 See Kessler v. Strecker (1939) 307 

2 United States ex rel. Squillari v. U. S. 22, 83 L. Ed. 1082, 59 S. Ct. 
Day (C. C. A. 3d, 1929) 35 P. (2d) 694. See also § 269. 

284. 8 8 USCA 173. 

8 Tod T. Waldman (1924) 266 U. S. 9Quon Quon Poy v. Johnson (1927) 
113, 69 L. Ed. 195, 45 S. Ct. 85. 273 U. S. 352, 71 L. Ed. 680, 47 S. Ct. 

4 Tod V. Waldman (1924) 266 U. S. 346. 

113, 69 L. Ed. 195, 45 S. Ct. 85. 
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§ 623. Board of Tea Appeals Questions. 

Whetlier tea meets tlie standards of purity, quality and fitness for 
consumption is a question for the determination of tlie Board of Tea 
Appeals.^® 

§ 524. Questions Under the Fair Labor Standards Act. 

AVhat should constitute an area of production, for puiq^oses of the 
Fair Labor Standards Act is an administrative question to be de- 
termined by the Administrator of the Wage and Hour Division of the 
United States Department of Labor.^^ 


§ 525. Questions Under the Federal Communications Act. 

Administrative questions include whether public interest, con- 
venience or necessity” requires the assignment of broadcasting fa- 
cilities in a given ease ; what constitutes ‘ ‘ fair and equitable alloca- 
tion” of broadcasting facilities'^ whether a radio-broadcasting sta- 
tion’s equipment and the character of its service justify the granting of 
a license ; whether a rule limiting the nighttime power of stations 
assigned to a certain frequency should be changed ; and which forms 
of account are proper.^® 


§ 526. Questions Under the Federal Trade Commission Act. 
Administrative questions include whether competition exists between 
two companies ; whether the competition is substantial ; whether a 


10 Waite V. Maey (1918) 2-16 XT. S. 
606, 62 L. Ed. 892, 38 S. Ct. 395. See 
Buttfield V. Stranahan (1904) 192 IT. 
S. 470, 48 L. Ed. 525, 24 S. Ct. 349. 

11 Redlands Foothill Groves v. 
Jacobs (U. C. S. D. Cal., Cent. Div., 
1940) 30 F. Supp. 995. 

IS Federal Communications Commis- 
sion V. Pottsville Broadcasting Co. 
(1940) 309 U. S. 134, 84 L. Ed. 656, 
60 S. Ct. 437; Federal Radio Commis- 
sion V. Nelson Bros. Bond & Mtg. 
Co. (1933) 289 U. S. 266, 77 L. Ed. 
1166, 53 S. Ct. 627, 89 A. L. E. 406; 
Courier Post Pub. Co. v. Federal Com- 
munications Commission (1939) 70 

App. D. C. 80, 106 F. (2d) 213. 

13 Federal Radio Commission v. Nel- 
son Bros. Bond & AItg. Co. (1933) 


286 U. S. 266, 77 L. Ed. 1166, S3 S. 
Ct. 627. 

14 Greater Kampeska Radio Corp. 
V. Federal Communications Commis- 
sion (1939) 71 App. B. 0. 117, 108 
F. (2d) 5. 

15 Pittsburgh Radio Supply House 
V. Federal Communications Commis- 
sion (1938) 69 App. D. C. 22, 98 F. 
(2d) 303. 

16 American Telephone & Telegraph 
Co. V. United States (1936) 299 U. S. 
232, 81 L. Ed. 142, 57 S. Ct. 170. See 
also §§ 538 and 542. 

IV International Shoe Co. v. Federal 
Trade Commission (1930) 280 U. S. 
291, 74 L. Ed. 431, 50 S. Ct. 89. 

18 International Shoe Co. v. Federal 
Trade Commission (1930) 280 IT. S, 
291, 74 L. Ed. 431, 50 S. Ct. 89. 
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certain practice lias a tendency to lessen competition ; or to fix uni- 
form prices ; wliat amount of naphtha is effective in soap ; and 
whether a Commission proceeding is “to the interest of the public” 
within the meaning of the Act.^^ 


§ 627. Questions Under the Interstate Commerce and Related 
Acts. 

§ 528. — Reasonableness of Bates. 

Questions which are for legislative determination and which may be 
lawfully delegated to an administrative agency as administrative ques- 
tions include the fixing of lartes,^® and the reasonableness of any prac- 
tice of a carrier which gives rise to the application of a rate.®^ Thus 
whether a rate is reasonable is a prime administrative question,^® al- 
though in the absence of legislative action, the reasonableness of rates 
may be decided by the courts, applying the common law.^® The power 


191'ederal Trade Commission v. Pa- 
cific States Paper Trade Ass’n (1927) 
273 U. S. 52, 7.1 L. Ed. 534, 47 S. Ct. 
255. 

20 Federal Trade Commission v. Pa- 
cific States Paper Trade Ass’n (1927) 
273 U. S. 52, 71 L. Ed. 534, 47 S. Ct. 
255. 

21 Procter & Gamble Co. v. Federal 
Trade Commission (C. C. A. 6tli, 
192(5) 11 F. (2d) 47, cert. den. 273 U. 
S. 717, 71S, 71 L. Ed. 856, 47 S. Ct. 
106. 

22 See Federal Trade Commission v. 
Algonia Lumber Co. (1934) 291 XT. S. 
67, 78 L. Ed. 653, 54 S. Ct. 315. 

23 See St. Joseph Stock Yards Co. 
v. United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720. 

24 Northern Pae, R. Co. v. Solum 
(1918) 247 IJ, S. 477, 62 L. Ed, 1221, 
88 8. Ct. 550. 

25 Interstate Commerce Commission. 

Great Northern E. Co. r. Sullivan 
(1935) 294 U. S. 458, 79 L. Ed. 992, 
65 S. Ct. 472; Illinois Commerce Com- 
mission V. United States (1934) 292 
U. S. 474, 78 L. Ed. 1371, 54 S. Ct. 
783; Mississippi Valley Barge Line 
Co. V. United States (1934) 292 U. ,S. 


282, 78 L. Ed. 1260, 54 S. Ct. 692; 
Standard Oil Co, v. United States 
(1931) 283 U, S. 235, 75 L. Ed. 999, 
51 S. Ct. 429; Brimstone Eailroad & 
Canal Co. v. United States (1.928) 276 
U. S. 104, 72 L. Ed. 487, 48 S. Ct. 282; 
Virginian Ey. Co. v. United States 
(1926) 272 U. S. 658, 71 L. Ed. 463, 
47 S. Ct. 222; Western Paper Makers’ 
Chemical Co. v. United States (1926) 
271 U. S. 268, 70 L. Ed. 941, 46 S. Ct. 
500; Great Northern E, Co. v. Mer- 
chants Elevator Co, (1922) 259 U. S. 
285, 66 L. Ed. 943, 42 S. Ct. 477; 
* Atchison, T. & S. F. E. Co. v. United 
St.ates (1914) 232 U. S. 199, 58 L. Ed. 
568, 34 S. Ct. 291; Interstate Com- 
merce Commission v. Chicago, E. I. & 
P. E. Co. (1910) 218 U. S. 88, 54 L. 
Ed. 946, 30 S. Ct. 651; Ohio v. United 
States (D. C. S. D. Ohio, E. Div., 
1934) 6 F. Supp. 386, aff’d 292 U. S. 
498, 78 L. Ed. 1388, 54 S. Ct. 792. 
State Agencies. 

Louisville & N. E. Co. v. Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48. 

26 Louisville & N. E. Co. v, Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48. 
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to cleteriiiine whether rates are reasonable includes the power to deter- 
mine the reasonableness of alloivances to shippers for the use of pri- 
vately owmed cars, 2 ? and involves determining what elements, such as 
the costs of repairing the cars, are to be included in the shippers’ com- 
pensation.^® Whether the charge for a service ancillary to transporta- 
tion, such as icing cars, is reasonable is an administrative question.^® 
Whether proposed rates shall be suspended pending an investigation 
as to their reasonableness is an administrative question.®® 

§ 529. — Reasonableness of Railway Practices and Rules. 

Administrative questions include the question whether a carrier’s 
rule is reasonable,®^ and whether a railway operating practice is 
reasonable, such as a practice, in time of ear shortage, of distributing 
open-top ears to mines which could use only those, and box cars only 
to wagon mines which could use either type.®® 


§ 530. — Discrimination and Prejudice. 

Administrative questions include the question whether there has 
been undue discrimination in rates,®® services,®^ carriers’ practices ®® 


27 General American Tank Car Corp. 
V. El Dorado Terminal Co. (1940) 
308 U. S. 422, 84 L. Ed. 361, 60 S. Ct. 
32.6, rehearing denied 309 U. S. 694, 
84 L. Ed. 103.5, 60 S. Ct. 465. 

28 General American Tank Car 
Corp. V, El Dorado Terminal Co. 
(1940) 308 U. S. 422, 84 L. Ed. 361, 
60 S. Ct. 32.5, rehearing denied 309 
U. S. 694, 84 L. Ed. 1035, 60 S. Ct. 
465. 

29 Alton & S. E. Co. V. United 
States (D. C. N. D. Cal., S. Div., 
1931) 49 F. (2d) 414; J. C. Fameehon 
Co. V. Northern Pae. E. Co. (C. C. A. 
8th, 1927) 23 F. (2d) 307. 

80 Manhattan Transit Co. v. United 
States (D. C. D. Mass., 1938) 24 F. 
Supp. 174. 

81 Southern E. Co. v. Campbell 
(1915) 239 U, S. 99, 60 L. Ed. 165, 
36 S. Ct. 33; Pennsylvania E. Co, v. 
Puritan Ooiil Min. Co. (1915) 237 U. 
S. 121, 59 L. Ed. 867, 35 S. Ct. 484; 
Bodine & Clark Livestock Commis- 
sion Co. V. Great Northern Ey. Co. 


(C. C. A. 9th, 1933) 63 F. (2d) 472, 
cert. den. 290 U. S. 629, 78 L. Ed. .548, 
54 S. Ct. 48. 

82 Midland Valley E. Co. v. Barkley 
(1928) 276 U. S. 482, 72 L. Ed. 664, 
48 S. Ct. 342. 

38 lnter.state Commerce Commission. 

United States v. Chicago Heights 
Trucking Co. (1940) 310 U. S. 344, 
84 L. Ed. 1243, 60 S. Ct. 931; Inter- 
state Commerce Commission v. United 
States (1934) 292 U. S. 474, 78 L. Ed. 
1371, 54 S. Ct. 783; Standard Oil Co. 
V. United States (1931) 283 U. S. 235, 
75 L. Ed. 999, 51 S. Ct. 429; Western 
Paper Makers’ Chemical Co. v. United 
States (1926) 271 U. S. 268, 70 L. Ed. 
941, 46 S. Ct. 500; Chicago, I. & L. E. 
Co. V. United States (1926) 270 U. S. 
287, 70 L. Ed. 590, 46 S. Ct. 226; 
United States v. Pennsylvania E. Co. 
(1924) 266 U. S. 191, 69 L. Ed. 243, 
45 S. Ct. 43; Nashville, C. & St. L. E. 
V. Tennessee (1923) 262 U. S. 318, 67 
L. Ed. 999, 43 S. Ct. 583; Great 
Northern E. Co. v. Merchants Eleva- 
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or carriers ’ rules, and the subsidiary questions upon which the ques- 
tion of discrimination depends.®’^ Whether a reshipping privilege, by 
which shipments may be stopped at a point for a period up to six 
moiitlis, and then reshipped, the whole charge to be the same as if the 
sbipnient had not stopped, is an undue preference, is an administra- 
tive question.®® The very purpose for which the Interstate Commerce 
Commission was created was to bring into existence a body which from 
its peculiar character would be most fitted primarily to decide from 
facts, disputed or undisputed, whether, in a given case, preference or 
discrimination existed.®® Whether rates imposed by state authority 

tor Co. (1922) 259 IT. S. 285, 66 L. Ed. 57 S. Ct. 478. 

94.3, 42 S. Ct. 477; Central E. Co. of United States Shipping Board. 

New Jersey v. United States (1921) Swayne & Hoyt v. United States 
257 IT. S. 247, 66 L. Ed. 217, 42 S. Ct. (1937) 300 U. S. 297, 81 L. Ed. 659, 
80; =!'Manufaeturers Ey. Co. v. United 57 S. Ct. 478. 

States (1918) 246 TJ. S. 457, 62 L. Ed. 34 Interstate Commerce Commission. 

831, 38 S. Ct. 383; Pennsylvania E. Louisville & N. R. Co. v. United 

Co. V. Stiueman Coal Min. Co. (1916) States (1931) 282 U. S. 740, 75 L. Ed. 
24.2 U. S. 298, 61 L. Ed. 316, 37 S. Ct. 672, 51 S. Ct. 297; United States v. 
118; Pennsylvania E. Co. v. Soiuuan Louisville & N. E. Co. (1914) 235 U. 
Shaft CoarCo. (1916) 242 U. S. 120, S. 314, 59 L. Ed. 24.5, 35 S. Ct. 113; In- 
61 L. Ed. ISS, 37 S. Ct. 46; Penn- terstate Commerce Commission v. Del- 
sylvania B. Co. v. Clark Bros. Coal aware, L. & W. E. Co. (1911) 220 U. 
Min. Co. (1915) 238 U. S. 456, 59 L. S 235, 55 L. Ed. 448, 31 S. Ct. 392. 
Ed. 1406, 35 S. Ct. 896; Pennsylva- State Agencies. 

Ilia Co. V. United States (1915) 236 Western & A. E. Co. v. Georgia 
U. 8. 351, 59 L. Ed, 616, 35 S. Ct. 870; Public Service Commission (1925) 
United States v. Louisville & N. E. 267 U. S. 493, 69 L. Ed. 753, 45 S. Ct. 
Co. (1914) 235 U. S. 314, 59 L. Ed. 409. 

245, 35 S. Ct. 113; New York, N. H. 85 The Assigned Car Cases (1927) 
& H. R. Co. V. Interstate Commerce 274 U. S. 564, 71 L. Ed. 1204, 47 S. 
Commission (1906) 200 U. S. 361, 50 Ct. 727. 

L. Ed. 515, 26 S. Ct. 272; Ohio v. 36 Pennsylvania R. Co. v. Puritan 
United States (D. G. S. D. Ohio, E. Coal Min. Co. (1915) 237 U. S. 121, 
Div., J9;i4) 6 P. Supp. 386, aff’d 292 59 L. Ed. 867, 35 S. Ct. 484. 

U. 8. 498, 78 L. Ed. 1388, 54 S. Ct. 37 United States v. Louisiana (1933) 
792. See Inter.state Commerce Com- 290 U. S. 70, 78 L. Ed. 181, 54 S. Ct. 
mission v. United States ex rel. 28; United States v. Hubbard (1925) 
Campbell (1933) 289 U. S. 385, 77 L. 266 U. S. 474, 69 L. Ed. 389, 45 S. Ct. 
Ed. 1273, 53 S. Ct. 607; United States 160. 

V, Pacific & A. R. & N. Co. (1913) 38 United States v. Louisville & N. 

228 U. S. 87, 57 L. Ed. 742, 33 S. Ct. E. Co. (1914) 235 U. S. 314, 59 L. Ed. 
443. 245, 35 S. Ct. 113. 

But see also § 564 et seq. 39 United States y. Louisville & N. 

Secretary of Commerce, E, Go. (1914) 235 U. S. 314, 69 L. Ed. 

Swayne & Hoyt v. United States 245, 35 S. Ct. 113. 

(1937) 300 U. S. 297, 81 L. Ed. 659, 
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on intrastate commerce cause undue, unreasonable and unjust dis- 
crimination against interstate and foreign commerce is an adminis- 
trative question.^® 

§ 531. — Just Divisions of Bates. 

What divisions of rates between carriers are just and reasonable 
is an administrative question.'^^ 


§ 532. — Services Included in Line Haul Bate : Transportation 
Services. 

Administrative questions include whether a line haul rate covers 
a particular railroad service, such as switching facilities, spotting” 
cars in a shipper’s plant,^® interchange by truck between railroads in 
terminal cities for less than carload freight,^^ icing cars,-® loading or 
unloading stock cars at a particular eity,^® and whether services are 
transportation services.^’’^ 


40 Department of Public Works v. 
United States (D. C. W. D. Wash., 
S. Div., 1932) 55 P. (2d) 392. But 
see § 262 et se(^. 

41 Interstate Ooimnerce Commission. 

United States v. Baltimore & O. 
R. Co. (1931) 284 U. S. 195, 76 L. Ed. 
243, 52 S. Ct. 109; Beaumont, S. L. & 
W. By. Co. V. United States (D. C. 
W. D. Mo., W. Div., 1929) 36 F. (2d) 
789, aff’d 282 U. S. 74, 75 L. Ed. 221, 
51 S. Ct. 1; Brimstone Railroad & 
Canal Co. v. United States (1928) 276 
U. S. 104, 72 L. Ed. 487, 48 S. Ct. 
282; Manufacturers R. Co. v. United 
States (1918) 246 U. S. 457, 62 L. Ed. 
831, 38 S. Ct. 383; O'Keefe v. United 
States (1916) 240 U. S. 294, 60 L. Ed. 
651, 36 S. Ct. 313; Atlantic Coast Line 
R. Go. V. Boston & M. R. Co. (D. C. 
D. Mass., 1937) 18 F. Supp. 886. 

42 United States v. Pan American 
Petroleum Corp. (1938) 304 U. S. 156, 
82 L. Ed. 1262, 58 S. Ct. 771; * The 
Los Angeles Switching Case (1914) 
234 U. S. 294, 58 L. Ed. 1319, 34 S. 
Ct. 814. 


43 Interstate Commerce Commission. 
Inland Steel Co. v. United States 

(D. C. N. D. 111., E. Div., 1938) 23 
F. Supp. 291, aff’d 306 U. S. 153, 83 
L. Ed. 557, 59 S. Ct. 415; Louisville 
Cement Co. v. United States (D. 0. 
W. D. Ky., 1937) 19 F, Supp. 910; 
Elgin, J. & E. By. Co. v. United 
States (D. 0. N. D. Ind., Hammond 
Div., 1937) 18 F. Supp. 19; Koppers 
Gas & Coke Co. v. United States 
(D. C. D. Minn., 3d Div., 1935) 11 
F. Supp. 467. 

44 Central Transfer Co. v. Terminal 
R. Ass’ll (1933) 288 U. S. 469, 77 L. 
Ed. 899, 53 S. Ct. 444. 

45* Atchison, T. & S. F. R. Co. v. 
United States (1914) 232 U. S. 199, 
58 L. Ed. 568, 34 S. Ct. 291. 

46 Adams v. Mills (1932) 286 U. S. 
397, 76 L. Ed. 1184, 52 S. Ct. 589. 

47 Merchants’ Warehouse Co. v. 
United States (D. C. E. D. Pa., 1930) 

44 F. (2d) 379, aff’d 283 U. S. 501, 
75 L. Ed. 1227, 51 S. Ct. 505; J. C. 
Fameehon Co. v. Northern Pac. E. 
Co. (C. C. A. 8th, 1927) 23 F. (2d) 
307. 
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§633. —Transportation Property, 

Administrative questions include wlietlier railroad property is trans- 
portation or non-transportation property.'^® Wlietlier a wareliouse to 
wliieli a railroad made allowances for transportation services was in 
fact a public station of the road, or a private agency, allowances to 
wiiieli would constitute discriminatory payments, is an administrative 
question.^® 

§ 534. — Whether Adequate Facilities Have Been Provided. 
Whether a railroad has provided itself with adequate facilities is an 
administrative question. 

§ 535. — Commodities Included in Published Tariff. 

Whether a published lumber tariff includes shipments of railroad 
crossties is an administrative question.®^ 

§ 533. — Whether Act Is in Public Interest. 

Administrative questions include whether certain matters are in the 
public interest, such as the acquisition of one railroad by another ; 
a proposed railroad lease and conditions for its approval,®® including 
the adequacy of proposed rentals,®^ and valuation of stockholders’ 
equities ; ®® the advisability of a plan for consolidating railroads,®® 

48 Norfolk & W. E. Co. v. United 53 New York Central Securities 

States (1932) 287 U. S. 134, 77 L. Corp. v. United States (1932) 287 U. 

Ed. 218, 53 S. Ct. 52. S. 12, 77 L. Ed. 138, 53 S. Ct. 45;. 

49 Terminal Warehouse Co. v. Atlantic Coast Line E, Co. v. United 

United States (D, C. D. Md., 1929) States (1932) 284 U. S. 288, 76 L. Ed. 

31 R (2d) 951. 298, 52 S. Ct. 171; Atlantic Coast Line 

50 Louisville & N. E. Co. v. Cory E. Co. v. United States (D. C. W. 
(C. C. A. 6th, 1931) 54 F. (2d) 8; J. D. S. Car., 1931) 48 F. (2d) 239. 

C. Famcchon Co. v. Northern Pae. R. 54 New York Central Securities 

Co. (0. C. A. 8th, 1927) 23 F. (2d) Corp. y. United States (D. C. S. D. N. 
307. Y., 1931) 54 P. (2d) 122, aff^I (1932) 

61 Texas & P. E. Co. v. American 287 U. S. 12, 77 L. Ed. 138, 53 S. Ct. 
Tie & Timber Co. Ltd. (1914) 234 U. 45. 

S. 138, 58 L. Ed. 1255, 34 S. Ct. 885. 56 New York Central Securities 

Construction of tariffs is a judicial Corp. v. United States (D. G. S. D. N. 
question where technical matters are Y., 1931) 54 F. (2d) 122, aff ’d (1932) 
not involved. See § 474. 287 U. S. 12, 77 L. Ed. 138, 53 S. Ct. 

58 Moffat Tunnel League v. United 45. 

States (D. C. D. Del., 1932) 59 F. 56 New York Central Securities 

(2d) 760, aff’d 289 U. S. 113, 77 L. Corp. v. United States (1932) 287 U. 
Ed. 1069, 53 S. Ct. 543. S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 
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including questions of economjqS? appropriate provision for and 
best use of transportation facilities,®® and tlie efficiency of transporta- 
tion service j wliether particular short lines are complementary to an 
existing or proposed railway system ; whether proposed acquisition 
of control of competing carriers wull aid in preventing an injurious 
waste and in securing more efficient transportation service ; whether 
a proposed plan of reorganization is in the public interest, in consider- 
ing which an agency may investigate the financial set-up, expenses of 
reorganization and operating plans ; and the establishment of a new 
through route.®® 

§ 537. — Public Oonvenience and Necessity. 

Administrative questions include questions of public convenience 
and necessity, such as whether public convenience and necessity per- 
mit or require the abandonment or the extension of a line,®® and the 
preservation of a line for the maintenance of an adequate transporta- 
tion system.®® 

§ 538. — Proper Ponns of Account. 

The iiower of the Interstate Commerce Commission to prescribe 
methods of account extends to the substance as well as the form of 
accounts.®'^ 


67 New York Central Securities 
Corp. V. United States (1932) 287 U. 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 

68 New York Central Securities 
Corp. V. United States (1932) 287 U. 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 

69 New York Central Securities 
Corp. V. United States (1932) 287 U. 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 

60 New York Central Securities 
Corp. V. United States (1932) 287 U. 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 

61 New York Central Securities 
Corp. V. United States (1932) 287 U. 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 

62 United States v. Chicago, M., St. 
P. & P. E. Co. (1931) 282 U. S. 311, 
73 L. Ed. 359, 51 S. Ct. 159. See 
Baltimore & O. E. Co. v. United 
States (1936) 298 U. S. 349, 80 L. Ed. 
1209, 56 S. Ct. 797. 


63 United States v. Missouri Pac. E. 
Co. (1929) 278 U. S. 269, 73 L. Ed. 
322, 49 S. Ct. 133. 

64 Transit Commission v. United 
States (1932) 284 U. S. 360, 76 L. Ed. 
342, 52 S. Ct. 157. 

65 See Ei-andeis, .T., dissenting in 
Baltimore & O. E. Co. v. United States 
(1936) 298 U. S. 349, SO L. Ed. 1209, 
56 S. Ct. 797; Indian Valley E. Go. 
V. United States (D. C. N. D. Cal., 
S. Biv., 1931) 52 F. (2d) 485, mem. 
aff’d 292 U. S. 608, 78 L. Ed. 1469, 
54 S. Ct. 775. 

66 New York Central Securities 
Corp. V. United States (1932) 287 U. 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45. 

67 Kansas City Southern E. Co. v. 
United States (1913) 231 U. S. 423, 58 
L. Ed. 296, 34 S. Ct. 125. See also 


§§525, 542. 
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§ 539. —Miscellaneous Questions. 

The following are miscellaneous administrative questions connected 
with transportation: whether off-track freight stations should be 
inaiiitained, how many, and where j which of connecting’ railroads 
should pay the cost of transferring traffic between them j whether the 
Director-General of Railroads participated in an unjust practice ; 
whether a carrier is an “interurban electric railway not operated as 
part of a general steam railroad system”; where there is joint sup- 
ply and use of ears by large and small carriers, which should do the 
major part of the accounting ; including whatever classification may 
be necessary ; in what form railroad tariff schedules should be pre- 
pared and arranged ; whether a supplementary study of conditions 
affecting the regulated body, a careful study having been made, is 
necessary ; whether certain interchange tracks are reasonably con- 
venient points for the receipt and delivery of freight.’’’® 


§ 540. Questions Under the National Labor Relations Act. 

The following have been held to be administrative questions under 
the National Labor Relations Act: the nature of the respondents 
business ; the circumstances of and reasons for the discharge of 
employees ; such as whether employment has terminated because of 
joining or engaging in the activities of a union ; whether the prac- 
tice of an employer is unfair in that it interferes with the right of 


employees to form, join or assist 

68 Central Transfer Co. v. Terminal 
Railroad Ass’n (1933) 288 U. S. 469, 
77 L. Ed. 899, 53 S, Ct. 444. 

69 Baltimore & 0. B. Co. v. United 
States (1928) 277 U. S. 291, 72 L. Ed. 
885, 48 S. Ct. 520. 

70 Adams v. Mills (1932) 286 U. S. 
.397, 76 L. Ed. 1184, 52 S. Ct. 589. 

71 Shields V. Utah Idaho C. R. Co. 
(1938) 305 U. S. 177, 83 L. Ed. Ill, 
59 S. Ct. 160. 

72 Chicago, R. I. & P. R. Co. v. 
United States (1931) 284 U. S. 80, 76 
L. Ed, 177, 52 S. Ct. 87. 

73 Chicago, E. I. & P. R. Co. v. 
United States (1931) 284 U. S. 80, 76 
L. Ed. 177, 52 S. Ct. 87. 

74 Norfolk Southern E, Co. v. Chat- 
man (1917) 244 U. S. 276, 61 L. Ed. 
1131, 37 S. Ct. 499. 


a labor organization of their own 

75 Illinois Commerce Commissiozi v. 
United States (1934) 292 U. S. 474, 
78 L. Ed. 1371, 54 S. Ct. 783. 

76 Elgin, J. & E. Ey. Co. v. United 
States (D. 0. N. B. Ind., Hammond 
Div., 1937) 18 P. Supp. 19. 

77 Natiozial Labor Relatiozis Board 
V. Friedman-Harry Marks Clothing 
Co. (1937) 301 U. S. 58, 81 L. Ed. 
921, 57 S. Ct. 645, 108 A. L. R. 1352. 

78 National Labor Relations Board 
V. Friedman-Harry Marks Clothizig 
Co. (1937) 301 U. S. 58, 81 L. Ed. 921, 
57 S. Ct. 645, 108 A. L. R. 1352. 

79 National Labor Relations Board 
V. Waterman S. S. Corp. (1940) 309 
U. S. 206, 84 L. Ed. 704, 60 S. Ct. 
493, rehearing denied 309 U, S, 696, 
84 L. Ed. 1036, 60 S. Ct. 611. 
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clioosing,®® interferes with, restrains and coerces employees in the 
exercise of their rights under the act, as by discrimination in the issue 
of ship’s passes to representatives of different unions encourages 
membership in a labor organization ; wbether a particular union 
is dominated by an employer which union represents employees 
under the Act,®* the proper method of designating a bargaining 
agent,®® and, in control of an election proceeding, the determination 
of the steps necessary to conduct the election fairly,®® and what consti- 
tutes, in any particular enterprise, the appropriate unit for purposes 
of collective bargaining ; ®’^ and the selection of measures which will 
tend to effectuate the policies of the act in a given ease.®® 

§ 541. Questions Under the Postal Laws. 

Whether the advertising of a medicinal preparation through the 
mails, so grossly overstates its true virtue as to work a fraud on the 
public is an administrative question committed to the determination 
of the Postmaster-General.®® 


§ 542. Questions Under Revenue Acts. 

Administrative questions under the Revenue Laws include whether 
taxpayer corporations are affiliated,®® whether corporate officers’ 
salaries are reasonable;®^ whether ‘‘rent” provided for in a legal 


80 Consolidated Edison Co. v. Na- 
tion.al Labor Relations Board (1938) 
305 U. S. 197, 83 L. Ed. 126, 59 S. Ct. 
206. 

81 National Labor Relations Board 
V. Waterman S. S. Corp, (1940) 309 

U. S. 206, 84 L. Ed. 704, 60 S. Ct. 
493, rehearing denied 309 U. S. 696, 
84 L. Ed. 1036, 60 S. Ct. 611. 

82 Consolidated Edison Co. v. Na- 
tional Labor Relations Board (1938) 
bo U. S. 197, 83 L. Ed. 126, 59 S. Ct. 
206. 

83 National Labor Relations Board 

V. Falk Corp. (1940) 308 U. S. 453, 
84 L. Ed. 396, 60 S. Ct. 307. 

84 International Brotherhood of 
Teamsters, etc. v. International Union 
of United Brewery, etc.. Workers (C. 
C. A. 9th, 1939) 106 F. (2d) 871. 

85 National Labor Relations Board 
V. Falk Corp. (1940) 308 U. S. 453, 84 
L. Ed. 396, 60 S. Ct. 307. 


86 National Labor Relations Board 
V. Waterman S. S. Corp. (1940) 309 

U. S. 206, 84 L. Ed. 704, 60 S. Ct. 493, 
rehearing denied 309 U. S. 696, 84 L. 
Ed. 1036, 60 S. Ct. 611. 

87 National Labor Relations Board 

V. Lund (C. 0. A. 8th, 1939) 103 F. 
(2d) 815; National Labor Relations 
Board v. Biles Coleman Lumber Co. 
(C. G. A. 9th, 1938) 98 F. (2d) 18. 

88 National Labor Relations Board 
V. Carlisle Lumber Co. (0. 0. A. 9th, 
1938) 99 F. (2d) 533, cert. den. 306 
U. S. 646, 83 L. Ed. 1045, 59 S. Ct. 
586. See also §437 et seq. 

89 Leach v. Carlile (1922) 258 U. S. 
138, 66 L. Ed. 511, 42 S. Ct. 227. 

90 Doernbecher Mfg. Co. v. Commis- 
sioner of Internal Revenue (C. 0. A. 
9th, 1935) 80 F. (2d) 573. 

91 Doernbecher Mfg. Co. v. Commis- 
sioner of Inteimal Revenue (C. C. A. 
9th, 1935) 80 F. (2d) 573. 
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instrument called a “lease” is actually a provision for amortizing 
a loan ; which forms of accounting are proper,®^ so long as the 
forms prescribed correspond with the facts, and the amount of 
an annual depreciation reduction.®® Whether particular business 
inventories are necessary for the determination of income is a prac- 
tical rpiestion left statute to the judgment of the Commissioner of 
Internal Eevenue.®® 

Wliether an applicant for a liquor permit is a fit person to be en- 
trusted with such a privilege is an administrative question.®’^ 

§ 643. Questions Committed to the Secretary of Agriculture. 

Whether the word “sausage” is deceptive as applied to a compound 
of meat with added cereal and water is an administrative question.®® 


§ 544. Questions Committed to the Secretary of the Interior : 
Public Lands Gases. 

Whether lands are “swamp or overflowed” lands is an administra- 
tive question ®® as is the question whether certain lands were known to 
be mineral in character prior to a survey.^ 

Whether a railroad company applying for a grant of a right of wmy 
over public lands is such a railroad as the statute entitles to receive 
such a grant is treated as an administrative question.® 


§ 545. Questions Under the Securities and Exchange and Belated 
Acts. 

Administrative questions include whether a registration statement 
is, in any material respect, incomplete or inaccurate.® 


92 Helvering v. P. & E. Lazarus & 
Co. (1939) 308 U. S. 252, 84 L. Ed. 
220, 60 S. Ct. 209. 

93 Brown v. Helvoring (1931) 291 
IT. S. 19.3, 78 L. Ed. 725, 54 S, Ct. 
350. Sec also §§ 525, 538. 

94 Lucas V. Ox Fibre Brush Co. 
(1930) 281 U. S. 115, 74 L. Ed. 733, 
50 S. Ct. 273. 

95 Gloyd V. Commissioner of Inter- 
nal Ecvenue (0. C, A. 8th, 1933) 63 
F. (2d) 649, cert. den. 290 U. S. 633, 
78 L. Ed. 551, 54 S. Ct. 52, 96. 

SC Lucas V. Kansas City Structural 
Steel Co. (1930) 281 U. S. 264, 74 L. 
Ed. 84S, 50 S. Ct. 263. 


46 S. Ct. 544. 

38 Houston V. St. Louis Independent 
Packing Co. (1919) 249 U. S. 479, 63 
L. Ed. 717, 39 S. Ct. 332. 

99 Work v. Louisiana (1925) 269 U. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

1 Standard Oil Co. of California v. 
United States (C. C. A. 9th, 1940) 
107 F. (2d) 402, cert. den. 309 U. S. 
654, 84 L. Ed. 1003, 60 S. Ct. 469, 
rehearing denied 309 U. S. 697, 84 L. 
Ed. 1036, 60 S. Ct. 708. 

2 Nobel V. Union Eiver Logging B. 
Co. (1893) 147 U. S. 165, 37 L. Ed. 
123, 13 S. Ct. 271. 

8 Oklahoma-Texas Trust v. Securi- 
ties & Exchange Cominisaioii (C. C. A. 


97k[;i-King Products Co. v. Blair 
(1926) 271 U. S. 479, 70 L. Ed. 1046, lOth, 1939) 100 F. (2d) 888. 
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§ 546. Questions Under State Laws. 

When delegated to a state agency, the question of the reasonable- 
ness of rates is administrative, although in the absence of legislative 
action, the question is decided by the courts, applying the common 
law.^ The question whether an intrastate rate, as compared with inter- 
state rates, is unreasonably discriminatory, is administrative.® The 
question as to what extension of the facilities of a state public utility 
is reasonable, is an administrative question for the state agency.® 

§ 547. Questions Committed to the Veterans’ Administration. 

The general administration of the Adjusted Compensation xict was 
committed to the Director of the Veterans’ Bureau. The Director had 
exclusive authority to pass on all claims for payment of adjusted 
compensation certificates.'^ Administrative questions delegated to him 
for determination include whether the veteran is dead ; ® and whether 
the claimant is the actual beneficiary.® Similarly the question of re- 
instatement of a lapsed war risk policy is purely one of fact, which 
the director is authorized to determine, and his decision is final and 
conclusive.^® 

With the exception of war risk insurance cases, proceedings of the 
Veterans’ Administration do not affect private legal rights and hence, 
except for insurance eases, they involve only administrative ques- 
tions.^^ 


§ 548. Questions Under Workmen’s Compensation Laws. 

Questions as to the “circumstances, nature, extent, and conse- 
quences of injuries” are administrative,^® as are the questions as to 
whether an injury arose “out of and in the course of the employ- 
ment,”^® whether decedent was a “member of a crew” wuthiu the 


4 Louisville & N. R. Co. v. Garrett 
(1913) 231 TJ. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48. 

5 Bell Telephone Co. v. Pennsylva- 
nia Public Utilities Commission (1940) 
309 U. S. 30, 84 L. Ed. 563, 60 S. Ct, 
411. 

6 New York ex rel. Woodhaven Gas 
Light Co. V, Public Service Commis- 
sion (1925) 269 U. S. 244, 70 L. Ed. 
255, 46 8. Ct. 83. 

7 United States v. Williams (1929) 
278 U. S. 255, 73 L. Ed. 314, 49 S. Ct. 
97. An ' ^administrator ” now per- 
forms the functions of the director. 

8 United States v, Williams (1929) - 


278 U. S. 255, 73 L. Ed. 314, 49 S. Ct. 
97. 

9 United States v. Williams (1929) 
278 U. S. 255, 73 L. Ed. 314, 49 S. Ct. 
97. 

10 Meadows v. United States (1930) 
281 U. S. 271, 74 L. Ed. 852, 50 S. Ct. 
279, 73 A. L. R. 310. 

11 See § 135. 

12 South Chicago Coal & Dock Co. 
V. Bassett (C. C. A. 7th, 1939) 104 P. 
(2d) 522, aff’d 309 U. S. 251, 84 L. 
Ed. 732, 60 S. Ct. 544. 

13 South Chicago Coal & Dock Co. 
v. Bassett (1940) 309 U. S. 251, 84 L. 
Ed. 732, 60 S. Ct. 544. 


533 in';. c.:;-,. 


549 


Fedeeal Administeative Law 


nieaiiiiig of the Longshoremen’s and Harbor Workers’ Compensation 
Aet;^'^ whether an injury ‘‘was occasioned solely by the intoxication 
of the employee or by the wilful intention of the employee to injure 
or kill himself or another”; and the question of the dependency of a 
claimant for eompensationd® 

Factual questions of constitutional power and jurisdiction are not 
ineludedd’^ 


§ 549. Questions as to Value. 

Valuation is a judicial question insofar as the legal theories and 
basic prerequisites of proof of value are concerned.^® When the legal 
theories and basic prerequisites of proof have been met, and no ques- 
tions of constitutional right are involved, the question as to the fact of 
value is an administrative question.^® Within these rules the amount 
of depreciation allowance is a question of fact for the agency,®® 


14 3.3 USGA 901-950. South Chicago 
Cofil & Dock Co. V. Bassett (1940) 
309 IT. S. 251, 84 L. Ed. 732, 60 S. Ct. 
544. 

15 South Chicago Coal & Dock Co. 
V. Bassett (1940) 309 U. S. 251, 84 L. 
Ed. 732, 60 S. Ct. 544; Crowell v. 
Benson (1932) 285 U. S. 22, 76 L. 
Ed. 598, 52 S. Ct. 28.5. 

16 South Chicago Coal & Dock Co. 
V. Bassett (1940) 309 TJ. S. 251, 84 L. 
Ed. 732, 60 S. Ct. 544; Minnie v. Port 
Huron Terminal Co. (1935) 295 D. S. 
647, 79 L, Ed. 1631, 55 S. Ct. 884. 

17 See § 262 et seq. 

18 See § 354 et seq. 

19 Board of Tax Appeals. 

Elmhurst Cemetery Co. v. Com- 
missioner of Internal Eevenue (1937) 
300 IT. S. 37, 81 L. Ed. 491, 57 S. Ct. 


Interstate Commerce Commission. 

Atlanta, B. & C. E. Co. v. United 
States (1935) 296 U. S. 33, 80 ,L. Ed. 
25, 56 S. Ct. 12. 

State Agencies. 

Great Northern Ey. Co. v. Weeks 
(1936) 297 U. S. 135, 80 L. Ed. 532, 
56 S. Ct. 426; West v. Chesapeake & 
Potomac Telephone Co. (1935) 295 

U. S. 662, 79 L. Ed. 1640, 55 S. Ct. 
894; Los Angeles Gas & Electric Corp. 

V. Eailroad Commission (1933) 289 
U. S. 287, 77 L. Ed. 1180, 53 S. Ct. 
637. 

Compare § 262 et seq. 

20 Clark’s Ferry Bridge Co. v. Pub- 
lic Service Commission (1934) 291 U. 
S. 227, 78 L. Ed. 767, 54 S. Ct. 427. 
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J3ETEEMINATI0N OP ADMINISTRATIVE QUESTIONS 
AS THE FOUNDATION FOR ADMINISTRATIVE 
SANCTIONS: ULTIMATE FINDINGS 

§ 550. Findings: A Constitutional Eequirement. 

§ 551. Express, Clear Findings Required. 

§ 552. Some Statutory Requirements. 

§ 553. The Necessity of Analyzing Findings. 

§ 554. Findings Not Required for Regulations or Orders of General Applica- 
tion Legislative in Character. 

§ 555. When Either of Two Findings Sufficient. 

§ 556. Findings Not Expressly Relied Upon May Not Be Considered. 

§ 557. Scope of Group Findings. 

§ 558. Findings May Not Exceed Jurisdiction: State Agencies and Inter- 
state Commerce. 

§ 559. Illustrations of Requisite Findings. 

§ 560. — The Federal Trade Commission. 

§ 561. — The Interstate Commerce Commission. 

§ 562. — The National Labor Relations Board. 

§ 563. — State Agencies. 


§ 650. Findings : A Constitutional Requirement. 

In creating administrative agencies wliicli conduct adversary pro- 
ceedings tlie legislature, to prevent its being a pure delegation of 
legislative power, must enjoin upon the agency a certain course of pro- 
cedure, and certain rules of decision in the performance of its func- 
tion — ^notably the requirement of findings. When, therefore, an 
administrative agency is required, as a condition precedent to an 
order, to make a finding of fact, the validity of the order must rest 
upon the needed finding. If it is lacking, the order is ineffective.^ 
While the requirement of findings is usually set forth in the control- 
ling statute,^ the rule that an order is void for lack of an express 
finding rests not only on the language of the statute, but also on gen- 
eral principles of constitutional government,^ and a statute which does 


1 Mahler v. Eby (1924) 264 IT. S. 
32, 68 L. Ed. 549, 44 S. Ct. 283. 

2 See Wichita Railroad & Light Go. 
V. Public Utilities Commission (1922) 


260 U. S. 48, 67 L. Ed. 124, 43 S. Ct. 
51. 

8 Panama Refining Co. v. Ryan 
(1935) 293 U. S. 388, 79 L. Ed. 446, 
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not provide for findings is invalid as an unconstitutional delegation of 
legislative power.^ 

;j5 S. Ct. 241; Mahler v. Eby (1924) therefore, such an administrative 

264 IF. S. 32, 68 L. Ed. 549, 44 S. Ct. agency, is required as a condition pre- 

283. cedent to an order, to make a finding 

“Does this omission invalidate the of facts, the validity of the order 

warrant? The finding is made a con- must rest upon the needed finding. If 

dition precedent to deportation hy the it is lacking, the order is ineffective, 

statute. It is essential that, -where an “ ‘It is pressed on us that the lack 
executive is exercising delegated leg- of an express finding may be supplied 
islative power, he should substantially by implication and by reference to 
comply with all the statutory require- the averments of the petition invok- 
ments in its exercise and that, if his ing the action of the Commission. We 
making a finding is a condition pre- can not agree to this.’ 
cedent to this act, the fulfillment of “If the principle thus stated is to 
that condition should appear in the be consistently adhered to, it is diffl- 
record of the act. In Wichita R. E. cult in any view to give validity to 
& Light Co. V. Public Utilities Commis- the warrants of deportation before 
sion, 260 IJ. S. 48, a statute of a State us.” (Mr. Chief Justice Taft in 
required that a public utility cominis- Mahler v. Eby (1924) 264 U. S. 32, 
siem should find existing rates to be 44, 45, 68 L. Ed, 549, 44 S. Ct. 283.) 
unreasonable before reducing them, 4 Panama Refining Co. v. Ryan 
but there was no specific requirement (1935) 293 U. S. 388, 79 L. Ed. 446, 
that the order should contain the find- 55 S. Ct. 241. 

ing. We held that the order in that “If it could be said that from the 
case made after a hearing and order- four corners of the statute any possi- 
ing a reduction was void for lack of ble inference could be drawn of par- 
the express finding in tlie order. We tieular circumstances or conditions 
put this conclusion not only on the which were to goveim the exercise of 
language of the statute but also on the authority conferred, the President 
general principles of constitutional could not act validly without having 
government. After pointing out the regard to those circumstances and eon- 
necessity for such delegation of cer- ditions. And findings by him as to 
tain legislative power to executive the existence of the required basis of 
agencies we .said (p. 59); his action would be nceessaiy to sus- 

“ ‘In creating such an administra- tain that action, for otherwise the 
tivc .Tgeney the legislature, to prevent ease would still be one of an un- 
its being a pure delegation of legis- fettered discretion as the qualifiea- 
h'itive power, must enjoin upon it a tion of authority would be ineffectual, 
certain course of procedure and cer- The point is pertinent in relation to 
tain rules of decision in the perform- the first section of the National In- 
auee of its function. It is a whole- dustrial Recovery Act. We have said 
some and necessary principle that that the first section is but a general 
such an agency must pursue the pro- introduction, that it declares no policy 
cedure and rules enjoined and show a and defines no standard with respect 
substantial compliance therewith to to the transportation which is the sub- 
give validity to its action. When, ject of §9 (c). But if from the ex- 
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The requirement of findings relates directly to the constitutional 
requirements for delegation of legislative power, ^ and is in substance 
a requirement that the legislative power to determine the factual con- 
dition to which a declared legislative policy is to apply, delegated to an 
administrative agency, be appropriately exercised, without abuse, 
to the end that essential legislative functions remain vested in the 
legislative branch of the government.® Just as a statute validly 
delegating power to an administrative agency must set factual con- 
ditions for the application of a declared legislative policy, standard, 
or rule of conduct, so the delegate of the power must find affirmatively 
that those conditions exist in a given case before the statutory mandate 
may be applied to the parties involved. Otherwise, instead of retain- 
ing a defined and specific character the power delegated would be 
vagrant and unlimited. Such a state of affairs would mean the 
exercise of unlimited power bj^ administrative agencies, ■without any 
restraint against arbitrary action or usurpation of power not dele- 
gated; and, with the multiplication of agencies, the virtual end of a 
constitutional system of government. 

The requirement of findings is far from a technicality. It is a 
means of guaranteeing that cases shall be decided according to the 
evidence and the law, rather than arbitrarily or from extralegal con- 
siderations. And they serve the additional purpose of apprising the 
parties and the reviewing tribunal of the factual basis of the agency’s 
action, so that the parties and the reviewing tribunal may determine 


tremely broad description contained 
in that section and tlie widely differ- 
ent matters to wliich the section re- 
fers, it were possible to derive a 
statement of prerequisites to the 
President’s action under § 9 (e), it 
would still be necessary for the Presi- 
dent to comply with those conditions 
and to show that compliance as the 
ground of his prohibition. To hold 
that he is free to select as he chooses 
from the many and various objects 
generally described in the first sec- 
tion, and then to act without malting 
any finding with respect to any ob- 
ject that he does select, and the cir- 
cumstances properly related to that 
object, would be in effect to make the 


conditions inoperative and to invest 
him with an uncontrolled legislative 
power.” (Mr. Chief Justice Hughes 
in Panama Eefining Co. v. Eyan 
(1935) 293 H. S. 388, 431, 432, 79 L. 
Ed. 446, 55 S. Ct. 241.) 

See also § 8 et seq. 

5 Panama Eefining Co. v. Eyan 
(1935) 293 H. S. 388, 79 L. Ed. 446, 
55 S, Ct. 241. See Mahler v. Eby 
(1924) 264 U. S. 32, 68 L. Ed. 549, 44 
S. Ct. 283. 

6 Wichita Eailroad & Light Co. v. 
Public Utilities Commission (1922) 
260 U. A 48, 67 L. Ed. 124, 43 S. Ct. 
51. See Panama Eefining Co. v. Eyan 
(1935) 293 U. S. 388, 79 L. Ed. 446, 
55 S. Ct. 241. 
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whether the case has been decided upon the evidence and the law, or, 
on the contrary, upon arbitrary or extralegal considerations.'^ 

It is essential that, where an administrative agency is exercising 
delegated legislatLe poAver, it should comply substantially with all the 
statutorj^ requirements in its exercise, and that if its making a finding 
is a condition precedent to its act in applying a statutory mandate, 
the fulfillment of that condition should appear in the record of the 
act.® 

There are, practically speaking, two kinds of findings, ultimate find- 
ings and basic findings. Ultimate findings are ordinarily couched in 
the language of the controlling statute, since their function is to 
demonstrate that the factual condition upon which the legislative 
policy, standard, or rule is to become applicable, exists in a particular 
ease. Basic findings consist of more particular statements of fact 
showing that an ultimate finding couched in general terms is true as 
a concrete fact, rather than an unsupportable conclusion. There is 
no necessary logical distinction between these, and essential quasi- 
jurisdictional findings, regarded as “ultimate” in this book, have on 
occasion been called “basic” by the Supreme Court.® 


7 “The requirement that courts, and 
commissions acting in a quasi-judicial 
capacity, shall make findings of fact, 
is a means provided by Congress for 
guaranteeing that cases shall be de- 
cided according to the evidence and 
the law, rather than arbitrarily or 
from extralegal considerations; and 
findings of fact served the additional 
purpose, where provisions for review 
are made, of apprising the parties and 
the reviewing tribunal of the factual 
basis of the action of the court or 
commission, so that the parties and 
the reviewing tribunal may determine 
whether the ease has been decided 
upon the evidence and the law or, on 
the contrary, upon arbitrary or extra- 
legal considerations. When a decision 
is aeeorapanied by findings of fact, 
the reviewing court can decide 
whether the decision reached by the 
court or commission follows as a mat- 
ter of law from the facts stated as 
its basis, and also whether the facts 


so stated have any substantial sup- 
port in the evidence. In the absence 
of findings of fact the reviewing tri- 
bunal can determine neither of these 
things. The requirement of findings 
is thus far from a technicality. On 
the contrary, it is to insure against 
Star Chamher methods, to make cer- 
tain that justice shall be administered 
according to facts and law. This is 
fully as important in respect of com- 
missions as it is in respect of courts. ’ ' 
(Judge Stephens in Saginaw Broad- 
casting Co. V. Federal Communications 
Commission (1938) 68 App. D. C. 282, 
96 F. (2d) 554, 559, cert. den. 305 U. 
S. 613, 83 L. Ed. 391, 59 S. Ct. 72.) 

8 Mahler v. Eby (1924) 264 U. S. 
32, 68 L. Ed. 549, 44 S. Ct. 283; 
Wichita Railroad & Light Co. v. Pub- 
lic Utilities Commission (1922) 260 U. 
S. 48, 67 L. Ed. 124, 43 S. Ct. 51. 

9 See United States v, Chicago, M., 
St. P. & P. E. Co. (1935) 294 U. S. 


499, 79 L. Ed. 1023, 55 S. Ct. 462; 
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§ 551. Express, Clear Findings Required. 

Although ultimate” findings are labeled as such in relatively few 
cases/® it is a well-settled rule that administrative agencies must make 
clear ultimate findings, that is, findings on all the questions or matters 
upon whose determination in a particular way rests the agency’s juris- 
diction and power to apply the statutory mandate; otherwise its act 
in applying the legislative mandate is invalid. Findings on such 


United States v. Baltimore & O. E. Co. 
(1935) 293 U. S. 454, 79 L. Ed. 587, 
55 S. Ct. 268. See also § 564 et seq. 

10 Board of Tax Appeals, 
lielvering v. Tex-Penn Oil Co. 

(1937) 300 U. S. 481, 81 L. Ed. 755, 
57 S. Ct. 569. 

Federal Communications Commission. 

Tri-State Broadcasting Co. v. Fed- 
eral Communications Commission 
(1938) 68 App. D. C. 292, 96 F. (2d) 
564; * Saginaw Broadcasting Co. v. 
Federal Communications Commission 
(1938) 68 App. D. C. 282, 96 F. (2d) 
554. 

Interstate Commerce Commission. 

Atchison, T. & S. F. E. Co. v. 
United States (1935) 295 U. S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748; Florida 
V. United States (1931) 282 U. S. 194, 
75 L. Ed. 291, 51 S. Ct. 119. 

National Labor Relations Board. 

National Labor Relations Board v. 
Newport News Shipbuilding & Dry 
Dock Co. (1939) 308 U. S. 241, 84 L. 
Ed. 219, 60 S. Ct. 203. 

National Mediation Board. 

Virginian Ey. Co. t. System Federa- 
tion, E. E. D. (1937) 300 U. S. 515, 
81 L. Ed. 789, 57 S. Ct. 592. 

11 Alien Cases. 

Tod V. Waldman (1924) 266 U. S. 
113, 69 L. Ed. 195, 45 S. Ct. 85; 

Mahler v. Eby (1924) 264 U. S. 32, 
68 L. Ed. 549, 44 S. Ct. 283. 

Board of G-eneral Appraisers (Treas- 
ury Department). 

United States v. Fish (1925) 268 U. 
S. 607, 69 L. Ed. 1112, 45 S. Ct. 616. 


Board of Tax Appeals, 

* Kendrick Coal & Dock Co. v. Com- 
missioner of Internal Revenue (C. C. 
A. 8th, 1928) 29 F. (2d) 559. 

Federal Trade Commission. 

Federal Trade Commission v. Stand- 
ard Education Society (1937) 302 U, 
S. 112, 82 L. Ed. 141, 58 S. Ct. 113, 
rehearing denied 302 U. S. 779, 82 L. 
Ed. 602, 58 S. Ct. 365; Federal Trade 
Commission v. Klesner (1929) 280 U. 
S. 19, 74 L. Ed. 138, 50 S. Ct. 1, 68 
A. L. E. 838; Ohio Leather Co. v. 
Federal Trade Commission (C. C. A. 
6th, 1930) 45 F. (2d) 39; Philip Carey 
Mfg. Co. V. Federal Trade Commission 
(C. C. A. 6th, 1928) 29 F. (2d) 49. 
Interstate Commerce Commission. 

Powell V. United States (1937) 300 
U. S. 276, 81 L. Ed. 643, 57 S. Ct. 
470; Chesapeake & O. R. Co. v. United 
States (1935) 296 U. S. 187, SO L. Ed. 
147, 56 S. Ct. 164; Atchison, T. & S. F. 
E. Co. V. United States (1935) 295 U. 
S. 193, 79 L. Ed. 1382, 55 S. Ct. 748; 
United States v. Chicago, M., St. P. & 
P. R. Co. (1935) 294 U. S. 499, 79 L. 
Ed. 1023, 55 S. Ct. 462; Great North- 
ern R. Co. v. Sullivan (1935) 294 U. 
S. 458, 79 L. Ed. 992, 55 S. Ct. 472; 
* United States v. Baltimore & O. E. 
Co. (1935) 293 U. S. 454, 79 L. Ed. 
587, 55 S. Ct. 268; United States v. 
Louisiana (1933) 290 U. S. 70, 78 L. 
Ed. 181, 54 S. Ct. 28; Florida v. 
United States (1931) 282 U. S. 194, 75 
L. Ed. 291, 51 S. Ct. 119; Brimstone 
Railroad & Canal Co. v. United States 
(1928) 276 U. S. 104, 72 L. Ed. 487, 
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questions are quasi-jiirisdietional 
condition precedent to administrative aetiond® 


4S S. Ct. 2S2; Virginian Ey. Co. v. 
United States (1926) 272 U. S. 658, 71 
L. Ed. 463, 47 S. Ct. 223,- Nashville, 
C. & St. L. E. Co. V. Tennessee (1923) 
262 U. S. 318, 67 L. Ed. 999, 43 S. Ct. 
583; Philadelphia & E. R. Co. v. United 
States (1916) 240 U. S. 334, 60 L. Ed. 
675, 36 S. Ct. 354; Houston, E. & W. 

T. E. Co. V. United States (1914) 234 

U. S. 342, 58 L. Ed. 1341, 34 S. Ct. 
S33; Interstate Commerce Commission 

V. Chicago, E. & Q. E. Co. (1902) 186 
U. S. 320, 46 L. Ed, 1182, 22 S. Ct. 
824; Charles Noeding Trucking Co. v. 
United States (D. 0. D. N. J., 1939) 
29 P. Snpp. 537. See Texas v. United 
States (1034) 292 U. S. 522, 78 L. Ed. 
1402, 54 S, Ct. 819; Missouri Pae. E. 
Co. V. United States (D. C. E. D. Mo., 
E. Div., 1936) 16 P. Supp. 752. 

National Bituminous Coal Commission. 

Sunshine Anthracite Coal Co. v. Na- 
tional Bituminous Coal Commission 
(C. C. A. 8th, 1939) 105 P. (2d) 559, 
cert. den. 308 IJ. S. 604, 84 L. Ed. 505, 
60 S. Ct. 142, rehearing denied 308 U. 
S. 638, 84 L. Ed. 530, 60 S. Ct. 260. 
National Labor Eelations Board. 

National Labor Eelations Board v. 
National Motor Bearing Co. (C, C. A. 
9th, 1939) 105 P. (2d) 6,52. 

Tile President. 

* Panama Eefining Co. v. Eyan 
(1935) 293 U. S. 388, 79 L. Ed. 446, 
55 S. Ct. 241. 

State Agencies. 

Chicago, St. P., M. & 0. E. Co. v. 
Holmberg (1930) 282 U. S. 162, 75 L. 
Ed. 270, 51 S. Ct. 56; Chicago, M. & 
St. P. E. Co. V. Public Utilities Com- 
mission (1927) 274 U. S. 344, 71 L. Ed. 
1085, 47 S. Ct, 604; Morris v. Duby 
(1927) 274 U. S. 135, 71 L. Ed. 966, 
47 S. Ct. 548; * Wichita Eailroad & 
Light Co. v. Public Utilities Commis- 
sion (1922) 260 U. S. 48, 67 L. Ed, 124, 
43 S. Ct. 51. 


ill cliaraeter and must be made as a 
This rule presents a 

Quotations, 

“The primary question of fact pre- 
sented for determination was, as the 
report of the Commission states, 
‘whether the use of locomotives 
equipped with hand reverse gear, as 
compared with power reverse gear, 
causes unnecessary peril to life or 
limb.’ The report discusses, at some 
length, the alleged advantages and dis- 
advantages of the two classes of re- 
verse gear and the exjiense which the 
proposed change would entail; and con- 
cludes with ‘findings’ that, to a cer- 
tain extent, the change should be 
made. But whether the use of any or 
all types of steam locomotives 
‘equipped with hand reverse gear as 
compared with power reverse gear 
causes unnecessary peril to life or 
limb,’ is left entirely to inference. 
This complete absence of ‘the basic 
or essential findings required to sup- 
port the Commission’s order’ renders 
it void. Florida v. United States, 282 

U. S. 194, 215. Compare Wichita Eail- 
road & Light Co. V. Public Utilities 
Comm’n, 260 U. S. 48, 58-59; Mahler 

V. Eby, 264 U. S. 32, 44-45.” (Mr. 
Justice Brandeis in United States v. 
Baltimore & 0. E. Co. (1935) 293 U. 
S. 454, 463, 464, 79 L. Ed. 587, 55 S. 
Ct. 268.) 

“The proceeding we are considering 
is governed by § 13. That is the gen- 
eral section of the act comprehen- 
sively describing the duty of the Com- 
mission, vesting it with power to fix 
and order substituted new rates for 
existing rates. The power is expressly 
made to depend on the condition that 
after full hearing and investigation 
the Commission shall find existing 
rates to be unjust, unreasonable, un- 
justly discriminatory or unduly pref- 
erential. We conclude that a valid 
order of the Commission under the act 
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clear analogy to the requirement in judicial proceedings that a judg- 
ment upon a special verdict cannot he sustained unless the findings 
extend to all material issuesd^ 

Hence, although they need not be formal, ultimate findings must 
be express, clear and precise,^® must appear specifically in the ad- 


must contain a finding of fact after 
tearing and investigation, upon wliieh 
the order is founded, and that for lack 
of such a finding, the order in this 
case was void. 

' ‘ This conclusion accords with the 
construction put upon similar statutes 
in other States. Public Utilities Com- 
mission V. Springfield Gas & Electric 
Co., 291 111. 209 j Public Utilities Com- 
mission V. Baltimore & Ohio South- 
western E. E. Co., 281 111. 405. More- 
over, it accords with general prin- 
ciples of constitutional government. 
The maxim that a legislature may not 
delegate legislative power has some 
qualifications, as in the creation of 
municipalities, and also in the crea- 
tion of administrative boards to ap- 
ply to the myriad details of I’ate 
schedules the regulatory police power 
of the State. The latter qualification 
is made necessary in order that the 
legislative power may be effectively 
exercised. In creating such an ad- 
ministrative agency the legislature, to 
prevent its being a pure delegation of 
legislative power, must enjoin upon it 
a certain course of procedure and cer- 
tain rules of decision in the perform- 
ance of its function. It is a whole- 
some and necessary principle that 
such an agency must pursue the pro- 
cedure and rules enjoined and show a 
substantial compliance therewith to 
give validity to its action. When, 
therefore, such an administrative 
agency is required as a condition pre- 
cedent to an order, to make a finding 
of facts, the validity of the order 
must rest upon the needed finding. If 
it is lacking, the order is ineffective.” 


(Mr. Chief Justice Taft in Wichita 
Eailroad & Light Co. v. Public Utili- 
ties Commission (1922) 260 U. S. 48, 
58, 59, 67 L. Ed. 124, 43 S. Ct. 51.) 
Law Eeview Article. 

See Lewis A. Sigler in ‘‘The Prob- 
lem of Apparently Unguided Admin- 
istrative Discretion,” (1934) 19 St. 
Louis L. Eev. 261. 

IS Alien Cases. 

See Mahler v. Eby (1924) 264 U. S. 
32, 68 L. Ed. 549, 44 S. Ct. 283. 

The President, 

Panama Eefining Co. v. Eyan 
(1935) 293 U. S. 388, 79 L. Ed. 446, 
55 S. Ct. 241. 

Interstate Commerce Commission. 

United States v. Baltimore & 0. E. 
Co. (1935) 293 U. S. 454, 79 L. Ed. 587, 
55 S. Ct. 268. 

State Agencies. 

Wichita Eailroad & Light Co. v. 
Public Utilities Commission (1922) 260 
U. S. 48, 67 L. Ed. 124, 43 S. Ct. 51. 
General Eeferences. 

Quasi-jurisdictional findings, which 
ai’e determinations of administrative 
questions, should not be confused with 
findings of jurisdictional fact as to 
the agency’s authority, which are de- 
cisions of judicial questions and may 
be tried de novo. See § 262 et seq. 

13 United States v. Esnault-Pelterie 
(1936) 299 U. S. 201, 81 L. Ed. 123, 57 
S. Ct. 159. 

14 United States v. Baltimore & O. 
E. Co. (1935) 293 U. S. 454, 79 L, Ed. 
587, 55 S. Ct. 268; United States v. 
Louisiana (1933) 290 U. S. 70, 78 L. 
Ed. 181, 54 S. Ct. 28. 

18 United States v. Chicago, M,, St. 
P. & P. E. Co. (1935) 294 U. S. 499, 
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niiiiistrative record/® and cannot be supplied by implication from 
other parts of the administrative record or left to inference/® at 
least in the absence of basic findings, or findings on circumstantial 
facts, which unmistakably compel the conviction that the ultimate fact 
has been found as a matter of substaneed® An ultimate finding which 
follows the language of the controlling statute cannot well be chal- 
lenged as insufficient.®® But this rule cannot apply where any ex- 
tensive analysis of the basic findings of circumstantial facts would 
be required.®^ 

For instance, the Boiler Inspection Act ®® confers authority on the 
Interstate Commerce Commission to prescribe by rule specific devices 
or changes in equipment, only where these are required to remove ' ‘un- 
necessary peril to life or limb”. When a commission report states 
that the question for determination is whether a hand-operated reverse 
gear, as compared with a power-operated gear, causes such peril; 
and concludes with “findings” that the change should be made, the 
order is void. Whether use of a hand-operated gear causes such peril is 
left entirely to inference, and there is thus a complete absence of the 
finding necessary to support the administrative sanction or to justify 
application of the statutory mandate.®® 


79 L. Ed. 1023, 55 S. Ct. 462. See 
Chicago, E. I. & P. E. Co. v. United 
States (1927) 274 U. S. 29, 71 L. Ed. 
911, 47 S. Ct. 486. 

16 Tod V. Waldman (1924) 266 U. 
S. 113, 69 L. Ed. 195, 45 S. Ct. 85; 
Mahler v. Eby (1924) 264 U. S. 32, 
68 L. Ed. 549, 44 S. Ct. 283; Wichita 
Eailroad & Light Co. r. Public Utili- 
ties Commission (1922) 260 U. S. 48, 

67 L. Ed. 124, 43 S. Ct. 51. 

17 Alien Cases. 

Tod V, Waldman (1924) 266 U. S. 
113, 69 L. Ed. 195, 45 S. Ct. 85; 
Mahler v. Eby (1924) 264 U. S. 32, 

68 L. Ed, 549, 44 S. Ct. 283. 

Board of Tax Appeals, 

* Kendrick Coal & Dock Co. v. 
Commissioner of Internal Eevenue 
(C. C. A. Sth, 1928) 29 E. (2d) 559. 
Inter.state Commerce Commission. 

Powell V. United States (1937) 300 
U. S. 276, 81 L. Ed. 643, 57 S. Ct. 
470; United States v. Chicago, M., 


St. P. & P. E. Co. (1935) 294 U. S. 
499, 79 L. Ed. 1023, 55 S. Ct. 462. 
State Agencies. 

Wichita Eailroad & Light Co. v. 
Public Utilities Commission (1922) 
260 U. S. 48, 67 L. Ed. 124, 43 S. Ct. 
51. 

18 United States v, Baltimore & O. 
E. Co. (1935) 293 U. S. 454, 79 L. 
Ed. 587, 55 S. Ct. 268. 

19 See United States v. Esnault- 
Pelterie (1936) 299 U. S. 201, 81 L. 
Ed. 123, 57 S. Ct. 159. 

20 See United States v. Curtiss- 
Wright Export Corp. (1936) 299 U. S. 
304, 81 L. Ed. 255, 57 S. Ct. 216. 

21 United States v. Esnault-Pelterie 
(1936) 299 U. S. 201, 81 L. Ed. 123, 
57 S. Ct. 159. 

22 45 USCA 23. 

23 United States v. Baltimore & O. 
E. Co, (1935) 293 U. S. 454, 79 L. Ed. 
587, 55 S. Ct. 268. 
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If in an administrative proceeding it shonld appear that no evidence 
can be adduced upon which the necessary qnasi-jnrisdictional findings 
could be based, the agency should forthwith dismiss the complaint and 
discontinue the proceeding.®^ 

A finding made in a separate proceeding may be the basis of an ad- 
ministrative order.®® 

An agency is required to make findings applicable only to the 
situation before it and supporting its conclusions in the particular 
case. It is not required to draw a hard and fast line applicable to 
all future eases in all conceivable circumstances.®® 

Whether there are findings which in legal theory support an ad- 
ministrative order is a judicial question.®’'^ 


§ 552. Some Statutory Requirements. 

The Interstate Commerce Act originally required “findings of fact 
upon which the conclusions of the Commission are based,”®® As 
amended, the section requires that the Interstate Commerce Commis- 
sion “state the conclusions , , . together with its decision.”®® 

This relieved the Interstate Commerce Commission from making com- 
prehensive findings of fact similar to those required by Equity 
Rule 701/2- But though formal and precise findings were not required, 
this did not remove the necessity of making quasi- jurisdictional find- 
ings essential to the constitutional and statutory validity of the order.®® 
The necessity, likewise, for clear findings of fact made by the Board 
of Tax Appeals is not altered although by statute it is made optional 
with the Board whether it shall file “findings,” an “opinion” or a 
‘ ‘ memorandum. ’ ’ ®i 

There is a legal distinction between quasi-jurisdictional findings, 
which are indispensable to the validity of an order,®® and a “com- 
plete statement of the grounds of the [Interstate Commerce] Cora- 


24: Federal Trade Commission v. 
Klesner (1929) 280 U. S. 19, 74 L. 
Ed. 138, 50 S. Ot. 1, 68 A. L. E. 838. 

25 United States v. Louisiana 
(1933) 290 U. S. 70, 78 L. Ed. 181, 54 
S. Ct. 28. 

26 Sunshine Anthracite Goal Co. v. 
National Bituminous Coal Commis- 
sion (G. C. A. 8th, 1939) 105 P. (2d) 
559, cert. den. 308 U. S. 604, 84 L. Ed. 
505, 60 S. Ct. 142, rehearing denied 
308 U. S. 638, 84 L. Ed. 530, 60 S. 
Ct. 260, 


27 See § 437. 

28 Act of February 4, 1887, c. 104, 
§ 14, 24 Stat. 384. 

29 49 USCA 14 (1). 

30 United States v. Baltimore & O. 
E. Co. (1935) 293 U. S. 454, 79 L. Ed. 
587, 55 S. Ct. 268. 

31 Kendrick Coal & Dock Co. v. 
Commissioner of Internal Eevenue 
(0. C. A. 8th, 1928) 29 F. (2d) 559. 

32 Florida v. United States (1931) 
282 U. S. 194, 75 L. Ed. 291, 51 S. Ct. 
119. 


543 



§553 


Fedeeal Administeative Law 


mission’s determination,” wMeh is desirable as an aid to tbe review- 
ing court,^^ but whose absence is not fatal to the validity of the 
order.^^ 


§ 663. The Necessity of Analyzing Findings. 

Administrative ‘‘findings” of certain agencies sometimes mix de- 
terminations of fact and conclusions of law in such a way as to render 
analysis difficult, and judicial review a task so annoying for the court 
that it is easier to uphold the administrative action in general terms 
than to ascertain whether the essential findings of fact have been 
made, and if so, whether the correct rule of law has been applied to 
them.^® Preceded by the significant phrase “We find as follows,” 
statements taking any position acquire added stature. This practice 
has tended to blur the profound distinction between administrative 
and judicial questions, and demonstrates the necessity of applying 
fundamental criteria to “findings” in order to ascertain whether they 
determine administrative questions, subject to the doctrine of ad- 
ministrative finality, or merely venture a decision upon a judicial 
question which is always open for independent decision by an appro- 
priate court acting judicially.®® If the doctrines of separation of 
powers and supremacy of law’ are to prevail as a practical matter in 
complex present-day affairs, few things are more important than the 
necessity of making this analysis. 

Where findings are more detailed than is necessary, there is no 
prejudicial defect. As long as the necessary findings are there, the 
rest can be treated as mere surplusage.®'’^ 


§ 554. Findings Not Required for Regulations or Orders of Gen- 
eral Application Legislative in Character. 


Legislation enacted by Congress 

83 Beaumont, S. L. & W. R, Co. v. 
United States (1930) 282 U. S. 74, 
75 L, Ed. 221, 51 S. Ct, 1. 

34 United States v. Baltimore & O. 

R. Co. (1935) 293 U. S. 454, 79 L. Ed. 
587, 55 S. Ct. 268. 

35 See § 423 et seq, 

36 Helvering v. Tex-Penn Oil Co. 
(1937) 300 U, S. 481, 81 L. Ed. 755, 
57 S. Ct. 569; Federal Trade Commis- 
sion V. Curtis Pub. Co. (1923) 260 U. 

S. 568, 67 L. Ed. 408, 43 S. Ct. 210; 


has general application, and need 

Royal Farms Dairy v, Wallace (D. C. 
D. Md., 1934) 8 F. Supp. 975 (Secy, 
of Agriculture). See also §§ 41, 73 
and 425. 

37 Sunshine Anthracite Coal Co. v. 
National Bituminous Coal Commis- 
sion (C. C. A. 8th, 1939) 105 F. (2d) 
559, cert. den. 308 U. S. 604, 84 L. 
Ed. 505, 60 S. Ct. 142, rehearing de- 
nied 308 U. S. 638, 84 L. Ed. 530, 60 
S. Ct. 260. 
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not be based upon findings of fact, altbongh more recent statutes often 
set out legislative findings.^® Similarly, when an administrative 
agency acts in a purely legislative capacity by making a rule, regula- 
tion, or order of general application, it need not make findings.®® For 
instance, an administrative agency can exercise the delegated legis- 
lative function of rule-making without first reporting the data upon 
which it decided that the proposed rule should be established, where 
authorized by statute to act in its discretion. In that event there is 
no requirement that it find facts upon which its authority to act is 
conditioned.^® This rule has no application to quasi-judicial action, 
or to quasi-legislative action which is not of general application but 
is directed against particular parties.^^ 

§ 655. When Either of Two Findings Sufficient. 

Where two ultimate findings of fact are made, one that rates are 
unreasonably low, and the other that their maintenance constitutes 
undue prejudice and preference, if either finding is sustained by the 
evidence it provides adequate support for an appropriate rate order, 
even though the other finding be invalid.^® 


88 Bee, for instance, the Agricul- 
tural Adjustment Act of 1938, 7 
USCA 1331, 1341, 1351. 

39 Pacific States Box & Basket Co. 
V. White (1935) 296 TJ. S. 176, 80 L. 
Ed. 138, 56 S. Ct. 159, 101 A. L. E. 
863; American Telephone & Tele- 
graph Co. V. United States (B. C. S. 
D. N. Y., 1936) 14 F. Supp. 121, aff’d 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

“It is contended that the order 
is void because the administrative 
body made no special findings of 
fact. But the statute did not re- 
quire special findings; doubtless 
because the regulation authorized 
was general legislation, not an ad- 
ministrative order in the nature of a 
judgment directed against an indi- 
vidual concern. Compare Wichita 
Eailroad & Light Co. v. Public Utili- 
ties Comm’n, 260 U. S. 48, 58-59; 


Mahler v. Eby, 264 U. S. 32, 44; 
Southern Ey. Co. v. Virginia, 290 
U. S. 190, 193, 194.“ (Mr. Justice 
Brandeis in Pacific States Box & 
Basket Co. v. White (1935) 296 U. S. 
176, 186, 80 L. Ed. 138, 56 S. Ct. 1.59, 
101 A. L. E. 853.) 

40 American Telephone & Tele- 
graph Co. V. United States (D. C. S. 
D. N. Y., 1936) 14 F. Supp. 121, aff’d 
299 U. S. 232, 81 L. Ed. 142, 57 S. 
Ct. 170. 

41 See Shields v. Utah Idaho 0. E. 
Co. (1938) 305 U. S. 177, S3 L. Ed. 
Ill, 59 S. Ct. 160; Arizona Grocery 
Co. V. Atchison, T. & S. F. E. Co. 
(1932) 284 U. S. 370, 76 L. Ed. 348, 
52 S. Ct. 183. 

42 Youngstown Sheet & Tube Co. v. 
United States (D. C. N. B. Ohio, E. 
Div., 1934) 7 F. Supp. 33, aff’d '295 


U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
822. 
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§ 666. Findings Not Expressly Eelied Upon May Not Be Con- 
sidered. 

Findings made in one administrative proceeding may not be relied 
iipoii to sustain an order made in a separate administrative proceed- 
ing when tlie order does not purport to be based upon tliem.^® The 
rule would be otlierwise where the agency expressly bases an order 
made in one administrative proceeding upon findings made in another 
administrative proceeding, subject to the requirements of procedural 
due process.^^ 

§ 557. Scope of Group Findings. 

An order may be based on findings wdiich treat as a group parties 
wdio are united in interest, ■without specific findings as to each indi- 
vidual party, provided that, as a matter of substance, the group 
findings support tlie order as to a i)articular complaining party 


§ 558. Findings May Not Exceed Jurisdiction; State Agencies 
and Interstate Commerce. 

In prescribing intrastate rates for a utility doing both interstate 
and intrastate business, it is often essential that findings be made 
separating property and revenue into tlie two fields. This is im- 
portant not simply as a theoretical allocation to two branches of the 
business. It is essential to the appropriate recognition of the com- 
petent governmental authority in each field of regulation.^® But 
findings made by a state commission relating to the fairness of inter- 
state rates do not determine such matters since they lie outside the 
jurisdiction of the state. And a reviewing district court cannot 
acquire jurisdiction to determine interstate matters where the validity 
of state administrative action is alone concerned.^’’' 


§ 559. Illustrations of Requisite Findings. 

The follownng fe^w illustrations are given to illustrate the im- 
portance of quasi-jnrisdictional findings. 


43 Powell V. IJiiited States (1937) 
300 U. S. 276, 81 L, Ed. 643, 57 S. 
Ct. 471. 

44 See § 424 et seq. 

45 United States v. Louisiana 
(1933) 290 U. S. 70, 78 L, Ed. 181, 
54 S. Ct. 28; Beaumont, S. L. & W. 
E. Co. V. United States (1930) 282 


U. S. 74, 75 L. Ed. 221, 51 S. Ct. 1. 

46 Smith V. Illinois Bell Telephone 
Co. (1930) 282 U. S. 133, 75 L. Ed. 
255, 51 S. Ct. 65. 

47 Smith V. Illinois Bell Telephone 
Co. (1930) 282 U. S. 133, 75 L. Ed. 


255, 51 S. Ct. 65. 
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§ 560. — The Federal Trade Commission. 

A cease and desist order of the Federal Trade Commission is valid 
if supported by findings, (1) that methods used are unfair, (2) that 
they are methods of competition in interstate commerce, and (3) that 
a proceeding by the commission to prevent the use of the methods 
appears to be in the interest of the public.^® The tliird of the 
foregoing findings is essential under the Federal Trade Commission 
Act,^® but not in a proceedmg under the Sherman Act, which includes 
practices or contracts in direct restraint of trade, necessarily involv- 
ing the public interest.^® An order to cease and desist using any 
scheme of espionage must be supported by a finding u]30n substantial 
evidence that information secured by the methods attacked was unlaw- 
fully used to hinder or stifle competition,®^ Under the Clayton Act 
the Federal Trade Commission must find that the act complained of 
will substantially lessen competition.®® 


§ 561. — The Interstate Commerce Commission. 


A mere general permission or suggestion of an agency concerning 
rates is not a finding.®® In order to support a commission order as to 
stockyard charges there must be a definite finding as to where trans- 
portation ends, since the jurisdiction of the commission ends where 
transportation ends.®^ An order directing the cessation of discrimina- 
tory practices against an electrically operated carrier requires a find- 
ing that such carrier is engaged iii the general business of transporting 
freight.®® 

Since the mere existence of discrimination is not prohibited, a find- 
ing that discrimination exists cannot support a rate order of the com- 
mission. It must find that discrimination results in undue prejudice 


48 Federal Trade Coimnission v. 
Eoyal Mming Co. (1933) 288 U. S. 
212, 77 L. Ed. 706, 53 S. Ct. 335; 
Federal Trade Commission v. Wallace 
(C, G. A. 8th, 1935) 75 F. (2d) 733. 

Federal Trade Commission v. 
Klesner (1929) 280 U. S. 19, 74 L. 
Ed. 138, 50 S. Ct. 1, 68 A. L. E. 838; 
Federal Trade Commission v. Win- 
sted Hosiery Go. (1922) 258 U. S. 483, 
66 L. Ed. 729, 42 S. Ct. 384. 

60 Toledo Pipe-Threading Machine 
Co. T. Federal Trade Commission (C. 
C. A. 6th, 1926) 11 P. (2d) 337. 

61 Philip Carey Mfg, Co. v. Federal 


Trade Commission (C. C. A. 6th, 
1928) 29 P. (2d) 49. 

52 International Shoe Co, v. Fed- 
eral Trade Commission (1930) 280 TJ. 
S. 291, 74 L. Ed. 431, 50 S. Ct. 89. 

53 Baltimore & O. E. Co. v. United 
States (H. C. D, N. J., 1930) 43 P. 
(2d) 603, affl’d 284 H. S. 195, 76 L. 
Ed. 243, 52 S. Ct. 109. 

54 Atchison, T. & S. F. E. Co. v. 
United States (1935) 295 H. S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748. 

65 Chicago, I. & L. E. Co. v. United 
States (1926) 270 V. S. 287, 70 L. Ed. 


590, 46 S. Ct. 226. 
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to some person or locality, or to interstate commerce.®® An order 
establishing joint through routes and rates must be supported by a 
finding that the joint routes are necessary in the public interest.®’^ 
But existing joint rates may be altered by an order based on a finding 
that the old rates are unduly discriminatory.®® An order directing 
a return to freight classifications formerly in use is supported by a 
finding that a new classification produced undue discriinination and 
preferences.®® An order of the Commission directing payment of 
reparation to a shipper who was compelled to pay a domestic rate be- 
cause of noncompliance with regulations promulgated by the Director- 
General of Eailroads for obtaining transportation at a lower export 
rate requires a finding that the regulations were unreasonable,®® 
When the Commission has found that certain railroads should be 
compensated for the use of their ears by other railroads, it may not 
order major railroads to permit free handling of their cars by short 
lines. 

§ 662. — The national Labor Relations Board, 

A finding that there has been domination and interference by an 
employer with a union is sufficient to support an order disestablishing 
that imioii.®^ An order commanding an employer to cease and desist 
from maintaining surveillance over a union is invalid in the absence of 
a finding that the surveillance interfered with the employees’ rights 
or with labor organization,®® 

§ 66S. — State Agencies. 

A finding that greater weights are destructive of roadways will 
support a highway commission’s order reducing the maximum weight 
of truclcs and loads on state highways.®^ 

56 Nashville, C. & St. L. R. Co. v. 27 S. Gt. 648. 

Tennessee (1923) 262 IT. S. 318, 67 li. 60 Mellon v. Erb (C. C. A. 9th, 
Ed. 999, 43 S. Ct. 583; Philadelphia & 1926) 13 E. (2d) 752. 

R. R, Co, V. United States (1916) 61 Chicago, R. I. & P. R. Co. v. 

240 U. S. 334, 60 L, Ed. 675, 36 S. United States (1931) 284 U. S. 80, 
Ct. 354. 76 L. Ed. 177, 52 S. Ct. 87. 

57 Virginian Ry. Co. v. United 62 National Labor Relations Board 

States (1926) 272 U. S. 658, 71 L. Ed. v. Newport News Shipbuilding & Dry 
463, 47 S. Gt. 222. Dock Co. (1939) 308 U. S. 241, 84 L. 

58 Virginian Ry. Co. v. United Ed. 219, 60 S. Ct. 203. 

States (1926) 272 U. S. 658, 71 L. 63 National Labor Relations Board 
Ed. 463, 47 8. Ct, 222. : v. National Motor Bearing Co. (C. C. 

69 Cuieinnati, H. & D. R. Co. v, A. 9th, 1939) 105 E. (2d) 652. 
Interstate Commerce Commission 64 Morris v. Duby (1927) 274 IT. S, 
(1907) 206 U. S. 142, 51 L. Ed. 995, 135, 71 L. Ed. 966, 47 S. Ct. 548." 
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CHAPTER 33 

NECESSITY OP BASIC FINDINGS TO SUPPORT 
ULTIMATE FINDINGS 

§ 564. Tlie Eequirement of Basic Findings. 

§ 565. Background of the Eequirement. 

§ 566. Importance: Powers Not Conferred May Not Be Exerted Under Guise 
of Exercising a Lawful Power. 

§ 567. Extent of the Eequirement. 

§ 568. Basic Findings SiJeeially Eequired Where Ultimate Finding General 
in Nature. 

§ 569. Basie Findings Sometimes Eequired by Statute. 

§ 570. Basic Findings — Other Phrases. 

§ 571. Excei)tion to Eule Where No Order Made. 

§ 572. Inferences from Basic Findings. 

§ 573. Dissenting Administrative Opinion May Suggest Doubt as to Basic 
Findings. 

§ 574. Illustrations of Basic Findings in Transportation Cases. 

§ 564. Tlie Eequirement of Basic Findings. 

An nitimate finding,^ although grammatically fitting constitutional 
and statutory requirements for appilication of a statutory mandate, 
need not be taken at its face value. On the contrary, an ultimate find- 
ing is a mere conclusion, insufficient as a finding, unless supported by 
basic findings, that is, detailed statements of the pivotal, constitutive 
facts which furnish a concrete factual basis for the eonclusory ultimate 
finding.^ 

1 See § 550 et seq. v. Federal Communications Commis- 

2 Board of Tax Appeals. sion (1938) 68 App. D. C. 336, 97 F. 

See Ilelvoring v. Tex-Penn Oil Co. (2d) 641; Tri-State Broadcasting Co., 
(1937) 300 U. S. 481, 81 L. Ed. 755, Inc. v. Federal Communications Com- 
57 S. Ct, 569; Winnett v. Helvering mission (1938) 68 Api>. D, 0. 292, 96 

(0. C. A. 9th, 1934) 68 F. (2d) 614; F. (2d) 564; - Saginaw Broadcasting 

Tricon v. Helvering (0. C. A. 9tli, Co. v. Federal Communications Com- 
1933) 63 F. (2d) 280, cert. den. 292 mission (1938) 68 App. D. C. 283, 96 

U. S. 655, 7S L. Ed. 1503, 54 S. Ct. F. (2d) 554, cert. den. 305 U. S. 613, 

865. 83 L. Ed. 391, 59 S. Ct. 72. 

Court of Claims. Federal Trade Commission. 

* United States v. Esnault-Pelterie Federal Trade Commission v, Kles- 

(1936) 299 U. S. 201, 81 L. Ed. 123, ner (1929) 280 U. S. 19, 74 L. Ed. 
57 S. Ct, 159. 138, 50 S. Ct. 1, 68 A, L. E. 838; 

Federal Communications Commission. 6oodye.ar Tire & Eiibber Co, v, Fed- 

* Macliay Eadio & Telegraph Co. eral Trade Commission (0. 0. A. 6th, 
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An ultimate finding tliat certain proposed rates would be “unreason- 
able” is a mere conclusion, insufficient as a finding, in the absence of 


1939) 101 F. (2d) 620, cert. den. 308 
U. S. 557, 84 L. Ed. 468, 60 S. Ct. 74. 
Interstate Commerce Commission. 

Atlantic Coast Line R. Co. v. 
Florida (1935) 295 E. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 IT. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911; Atchison, T. & S. F. E. 
Co. V. United States (1935) 295 U. S. 
193, 79 L. Ed. 1382, 55 S. Ct. 748; 

United States v. Chicago, M., St. P. 
t% P. E. Co. (1935) 294 U. S. 499, 79 
L. Ed. 1023, 55 S. Ct. 462; Chesa- 
peake & O. E. Co. V. United States 
(1931) 283 U. S. 35, 75 L. Ed. 824, 51 
S. Ct. 337; * Florida v. United Stotes 
(1931) 282 U. S. 194, 75 L. Ed. 291, 
51 S. Ct. 119; Beaumont, S. L. & W. 
E, Co. V. United States (1930) 282 U. 
S. 74, 75 L. Ed. 221, 51 S. Ct. 1; 
United States v. New York Cent. E. 
Co. (1924) 263 U. S. 603, 68 L. Ed. 
470, 44 S. Ct. 212; Louisville & N. E. 
Co. V. United States (1916) 242 U. S. 
60, 61 L. Ed. 152, 37 S. Ct. 61; 
Philadelphia & E. E. Co. v. United 
States (1916) 240 U. S. 334, 60 L. Ed. 
675, 36 S. Ct. 354; * Great Northern 
E. Co. V. Minnesota ex rel. Eailroad 
& Warehouse Commission (1915) 238 
U. S. 340, 59 L. Ed. 1337, 35 vS. Ct. 
753; Du Bois v. Central E. Co. of 
New Jersey (D. C. D. N. J., 1938) 
22 F. Supp. 469; '‘’Baltimore & O. E. 
Co. V. United States (D. C. N. D. 

N. Y., 1937) 22 F. Supp. 533. See 
Southern Par;. Co. v. Interstate Com- 
merce Commission (1911) 219 U. S. 
433, 55 L. Ed. 283, 31 S. Ct. 288; 
Anchor Coal Co. v. United States (D, 

O. S. D. W. Va., 1928) 25 F. (2d) 
462, appeal dismissed as moot 279 U. 
S. 812, 73 L. Ed. 971, 49 S. Ct. 262; 
Koppers Gas & Coke Co. v. United 
States (D. 0. D. Minn., Third Div., 
1935) 11 F. Supp. 467. 


National Labor Relations Board. 

National Labor Eelatious Board v. 
Newport News Shiphuildiiig & Dry 
Dock Co. (1939) 308 U. S. 241, 84 L. 
Ed. 219, 60 S. Ct. 203. 

National Mediation Board. 

Virginian Ey. Co. v. System Fed- 
eration, E. E. D. (1937) 300 U. S. 515, 
81 L. Ed. 789, 57 S. Ct. 592. 

Eailroad Labor Board. 

See Brotherhood of Eailway & 
Steamship Clerks, etc. v. Nashville, 
C. & St. L. Ey. Co. (0. C. A. 6th, 
1937) 94 F. (2d) 97. 

State Agencies. 

Edison Light & Power Co. v. Dris- 
coll (D. C. M. D. Pa., 1937) 21 F. 
Supp. 1; Oklahoma Gas & Electric 
Co. V. Corporation Commission of 
Oklahoma (D. C. W. D. Okla., 1932) 
1 F. Supp. 966. 

Quotations. 

“The second report of the Com- 
mission is a long and discursive nar- 
rative. Two paragraphs at the end 
give the key to its meaning [200 
I. 0. C. 621, 622]:— 

“ ‘We find that the proposed rates 
if permitted to become effective 
w'ould lead to a disruption of the rate 
structure on coal in the Indiana and 
related areas, thus impairing the rev- 
enue of the carriers serving those 
areas and their ability to provide the 
adequate and elHeient transportation 
service contemplated by section 15a 
of the act; that they would cause a 
disruption of the individual groups 
from which the rates are imoposed; 
and that they would cause a dis- 
ruption of the long-standing rate re- 
lation existing for competitive pur- 
poses, betrveen the several Indiana 
groups. 

“ ‘We find that the proposed rates 
•would be unreasonable and in viola- 
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facts particular!}^ stated wliicli fiirnisli a rational factual basis, ade- 
cjiiate in legal theory, for the conclusion of unreasonableness.® And an 
ultimate finding' that intrastate rates result in ‘'unjust discrimination” 


tion of sections 1 (5) [which de- 
nounces unreasonable charges] and 
15a (2) of the act [which has been 
summarized above].’ 

"The statement in the second of 
these paragraphs that the proposed 
rates would be 'unreasonable’ must 
be read in the light of the report as 
a wliole, and then appears as a con- 
clusion insufficient as a finding unless 
supported by facts more jrarticularly 
stated. Of. Florida v. United States, 
supra, at p. 213; Southern Pacific Co. 
V. Interstate Commerce Comm’n, 219 
U. S. 4.33, 449.” (Mr. Justice Oardozo 
in United States v. Chicago, M., St. 
P. & P. E. Co. (1935) 294 U. S. 499, 
505, 506, 79 L. Ed. 1023, 55 S. Ct. 
462.) 

"In the present instance, the Com- 
mission did not undertake to estab- 
lish a statewide level of rates for the 
interstate transportation of logs, and 
in order to sustain the statewide or- 
der as to intrastate rates (as one 
needed to avoid an undue burden on 
the revenues of the carrier and a con- 
sequent interference with the main- 
tenance of an adequate transporta- 
tion system) it must api^ear that 
there are findings, supported by evi- 
dence, of the essential facts as to the 
particular traffic and revenue, and 
the effect of the intrastate rates, 
both as existing and as prescribed, 
upon the income of the carrier, which 
would justify that conclusion. 

"In the paragraph, which we have 
quoted, containing the ultimate find- 
ing of the Commission with respect 
to the unjust discrimination caused 
by the ex.isting intrastate rates as 
between persons and localities, there 
is a concluding clause that the intra- 
state rates result 'in unjust discrim- 


ination against interstate commerce.’ 
This general statement in the lan- 
gu.age of the statute, neither stand- 
ing alone nor taken in its context, 
could be regarded as sufficient to sup- 
port a statewide order from the 
standpoint of income, in the absence 
of supporting findings of fact as to 
the revenue from the traffic in ques- 
tion.” (Mr. Chief Justice Hughes in 
Florida v. United States (1931) 282 
U. S. 194, 212, 213, 75 L. Ed. 291, 51 
S. Ct. 119.) 

"These decisions show that a re- 
viewing court cannot properly exer- 
cise its function upon findings of ulti- 
mate fact alo]ie, but must require 
also findings of the basic facts which 
represent the determination of the 
administrative body as to the mean- 
ing of the evidence, and from which 
the ultimate facts flow. Such find- 
ings are, we think, just as necessary 
in eases involving the application of 
the statutory criterion of public con- 
venience, interest, or necessity set up 
by the Communications Act, as in 
those eases which under the Inter- 
state Commerce Act require the appli- 
cation of the standard of unjust dis- 
crimination, or in those cases which 
under state public utility statutes re- 
quire the application of the criterion 
of public convenience and necessity. ’ ’ 
(Judge Stephens in Saginaw Broad- 
casting Co. V. Federal Communications 
Commission (1938) 68 App, D. C. 282, 
96 P. (2d) 554, 561, cert. den. 305 U. 
S. 613, 83 L. Ed. 391, 59 S. Ot. 72.) 

3 * United States v. Chicago, M., 
St. P. & P. E. Co. (1935) 294 U. S. 
499, 79 L. Ed. 1023, 55 S. Ct. 462; 
Baltimore & O. E. Co. v. United 
States (D. C. H. D. H. Y., 1937) 22 
P. Supp. 533. 
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against interstate commerce is a mere conclusion, insufficient as a find- 
ing, in tlie absence of basic findings on the essential facts as to tlie par- 
ticular traffic and revenue and the effect of intrastate rates, both existing 
and prescribed, on the income of the carrier.^ Likewise findings of fact 
in the broad terms of “public convenience, interest or necessity,” the 
criterion set up by section 319 (a) of the Federal Communications Act, 
are not enough to support an order of the Federal Communications 
Commission.® 


§ 565. SackgToraid of the Esqmrement. 

An important purpose of all findings is to enable the court.s to dis- 
charge one proper function, that is to make sure that the adminis- 
trative agency, in the discharge of its highly specialized and technical 
duties, has followed the statute.® In the ordinary case a finding that a 
rate is “unreasonable” may conceal interpretations of law which will be 
hard to detect, and although tliere must be some compromise as to the 
statement of details, that does not excuse the absence of a statement as 
to the pivotal, constitutive facts necessary before a “reasonable” rate 
can be disregarded and a lower one substituted.’’' As a conclusion, an 
ultimate finding that a rate is “unreasonable” may have been in fact 
justified, but in the absence of basic findings the court has no way of 


‘1 Florida v. TJnited State.? (1931) 
282 U. S. 194, 75 L. Ed. 291, 51 S. Ct. 
119. 

5 “We ruled iu Mis.soiiri Broadca.st- 
iug Corpor.ation v. Federal Communi- 
cations Commission, 68 App. D. C. 
154, 94 P. 2d 623, 1937, and again in 
Heitmeyer v. Federal Communications 
Commission, 68 App. D. C. 180, 95 F. 
2d 91, 1937, that findings of fact in 
the broad terms of jiublic conven- 
ience, interest, or necessity, the cri- 
terion set up by Section 319 (a) of 
the Act, were not sufficient to support 
an order of the Commission, We now 
rule that findings of fact, to be suffi- 
cient to .support an order, must in- 
clude wliat have been above de- 
scribed as the basic facts, from which 
the ultimate facts in the terms of the 
statutory criterion are inferred. It 
is not necessary for the Commission 
to recite the evidence, and it is not 


necessary that it set out its findings 
in the formal style and manner cus- 
toma.ry in trial courts. It is enough 
if the findings be unambiguously 
stated, whether in narrative or num- 
bered form, so that it appears defi- 
nitely upon what basic facts the Com- 
mission reached the ultimate facts 
and came to its decision.” (Judge 
Stephens in Saginaw Broadcasting Co. 
V. Federal Communications Commis- 
sion (1938) 68 App. D. C. 282, 90 F. 
(2d) 554, 560, cert. den. 305 IF. S. 
613, 83 L. Ed. 391, 59 S. Ct. 72.) 

6 Baltimore & 0. E. Co. v. United 
States (D. C. N. I). N. Y., 1937) 22 
F. Supp. 533. The opinion by Judge 
Learned Hand in this case is one of 
the most illuminating on the subject. 

7 Baltimore & 0. E. Co. v. United 
States (D. C. N. D. N. T., 1937) 22 
F. Supp. 533. 
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knowing it, and to decide wdtliout them the court w'ould either have to 
abdicate its function to enforce the lavv, or substitute its own con- 
clusions upon matters which only the agency is fitted to consider.® 
What finding's are basic is a practical matter ■ those are such wliicli are 
needed to ascertain on what legal theory the agency has proceeded. 
And where these are absent an administrative order founded upon an 
ultimate finding alone is invalid and must be set aside.® The legal 
theory can only be ascertained if the full factual situation is honestly 
disclosed. 

§ 666. Importance; Powers Not Conferred May Mot Be Ererted 
Under Guise of Exercising a Lav/ful Power. 

The requirement of basic findings illustrates better than any other 
rule that an ordinary grammatical term describing a factual matter 
has also a legal meaning, which is its meaning under the provisions 
of the particular controlling statute. Unless the statute requires a 
specialized interpretation, the ordinary grammatical meaning is the 
legal meaning. The requirement is designed to guard against use of 
such terms as insincere or artificial labels permitting the exercise of 
jjowers not conferred. Words must be honestly and accurately used. 
If a standard term such as ‘ ‘ unreasonable, ” ‘ ‘ un j ustly discriminatory, ’ ’ 
‘ ‘ public interest, ” “ public convenience and necessity, ” “ protection of 
investors, ’ ’ etc., could be given effect as a mere combination of letters 
without inquiring as to its true meaning and the applicability of that 
meaning to a particnlar factual situation, there would be no bounds to 
the assumption of power by administrative agencies. Constitutional 
limitations would in their turn become empty i)lirases. It w^ould be 
impossible to prevent agencies from exercising power not conferred in 
order to effectuate personal whims, ulterior motives, or other extralegal 
considerations, under the guise of exercising lawful powers. Under our 
constitutional system this may not be done.^® 

To illustrate, an ultimate finding resting on basic findings dealing 
wdth matters not entrusted to the agency show'^s that the agency is at- 

8 Baltimore & O. E. Co. v. United Interstate Commerce ComniLssion v. 

States (D. C. N. D. K. Y., 1937) 22 Illinois Cent. R, Co. (1910) 210 U. S. 
F. Supp. 533, 452, 54 L. Ed. 280, 30 S. Ct. 155; 

9 Baltimore & O. E. Co. v. United Anchor Coal Co. v. United States (D. 

States (D. C. N. D. N. Y., 1937) 22 C. S. I). W. Va., 1928) 25 F. (2d) 402, 
F. Supp. 533. appeal dismissed as moot 279 U. S. 

10 Southern Pac. Co. v. Interstate 812, 73 L. Ed. 971, 49 S. Ct. 262. 

Commerce Commission (1911) 219 U. See Waite v. Maey (1918) 246 U. S. 
S. 433, 55 L. Ed. 283, 31 S. Ct. 288; 606, 62 L. Ed. 892, 38 S. Ct. 395. 
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tempting to exert power not entrusted to it, and is not in legal theory 
supported by the basie findingd^ So, where an ultimate finding of the 
Interstate Commerce Commission that certain rates are ‘'unreasonable” 
is supported only bj^^ basic findings as to the effect of the rates on in- 
dustrial conditions, the commission is attempting to regulate industrial 
conditions under the guise of regulating rates, a matter beyond its 
power, and an order based thereon must be set asided*^ The Interstate 
Commerce Commission may not seek to protect particular industrial 
interests from a higher rate through the device of making an ultimate 
finding that the higher rate, reasonable in fact, is “unreasonable.” 
This is an attempt to exercise a power not possessed under the guise of 
exercising a hnvful power.^® And the Board of Tea Appeals may not 
exclude tea containing innocuous coloring matter by tlie mere expedient 
of making a regulation wliieh states that such tea contravenes the statu- 
tory standards of purity, quality, or fitness for consumption,^^ 


§ 567. Extent of the Requirement. 

In accord with the general rule that findings cannot be supplied by 
implication from the administrative record, basie findings may not 
be supplied by implication from the evidence despite the presence of 
an ultimate finding. A court may never be called upon to examine 


11 Anchor Coal Co. v. United States 
(D. C. S. D. W, Va., 1928) 25 F. (2d) 
462, appeal dismissed as moot 279 U. 
S. 812, 7.3 L. Ed. 971, 49 S. Ct. 262. 

12 Anchor Coal Co, v. United States 
(D. C. S. D. W. Va., 1928) 25 F. (2d) 
462, appeal dismissed as moot 279 U. 
S. 812, 73 L. Ed. 971, 49 S. Ct. 262. 
See Southern Pae. Co. v. Interstate 
Commerce Commission (1911) 219 U. 
S. 433, 55 L. Ed. 283, 31 S. Ct. 288. 

13 Southern Pae, Co. v. Interstate 
Commerce Commission (1911) 219 U. 
S. 433, 55 L. Ed. 2S3, 31 S. Ct. 288. 

14 See Waite v. Maey (1918) 246 
U. S. 606, 62 L. Ed. 892, 38 S. Ct. 
395. 

15 “We would not he understood 
as saying that there do not lurk in 
this report phrases or sentences sug- 
gestive of a different meaning. One 
gains at places the impression that 
the Commission looked upon the pro- 


posed reduction as something more 
than a disruptive tendency; that it 
found unfairness in the old relation 
of parity between Brazil and Spring- 
field; and that the new schedule in 
its judgment would confirm Mil- 
waukee in the enjoyment of an undue 
proportion of the traffic. The diffi- 
culty is that it has not said so with 
the simplicity and clearness through 
which a halting impression ripens 
into reasonable certitude. In the end 
we are left to siiell out, to argue, to 
choose between eonflietiiig inferences. 
Something more precise is requisite 
in the quasi-jurisdictional findings of 
an administrative agency. Beaumont, 
S. L. &. W. By. Co. V. United States, 
282 U. S. 74, 86; Florida v. United 
States, 282 U, S. 194, 215. We must 
know what a decision means before 
the duty becomes ours to say whether 
it is right or wrong. (Mr. Justice 
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evidence in order to resolve opposing' contentions as to wliat it shows 
or to spell out and state sucli conclusions of fact as it may permitd® 
Tlie court 'will not searcli the record to ascertain whether, by use of 
what there may be found, general and ambiguous statements in the 
report intended to serve as findings may by construction be given 
a meaning sufficiently definite and certain to constitute a valid basis 
for the order. In the absence of a finding of essential basic facts, 
the order cannot be sustained.^’’^ It is an essential requirement that 
there be a rational and coherent relationship shown between basic 
facts and the ultimate facts, so that the ultimate findings flow log- 
ically from the basic findings.’-® 

Where an agency considers a case on one theory, basic findings may 
not be taken to support an ultimate finding simply because, had the case 
been considered upon a different theory, they could have furnished 
a rational basis for another tyxie of ultimate finding adequate to sup- 
port the order.’® Thus an ultimate finding that certain intrastate rates 
discriminated unduly against interstate commerce is not supported by 


Carclozo in United States v. Chicago, 
M., St. P. & P. E. Co. (1935) 204 U. 
S. 499, 510, 511, 79 L. Ed. 1023, 55 S. 
Ct. 462.) 

''The question is not merely one 
of the absence of elaboration or of a 
suitably complete statement of the 
grounds of the Commission’s determi- 
nation, to the importance of which 
this Court has recently adverted 
(The Beaumont, Sour Lalce & West- 
ern Eailway Company v. United 
States, ante, p. 74), but of the lack 
of the basic or essential findings re- 
quired to support the Commission’s 
order. In the absence of such find- 
ings, we are not called upon to ex- 
amine the evidence in order to re- 
solve opposing contentions as to what 
it shows or to spell out and state 
such conclusions of fact as it may 
permit. The Commission is the fact- 
finding body and the Court examines 
the evidence not to make findings for 
the Commission but to ascertain 
whether its findings are properly sup- 
ported. (Mr. Chief Justice Hughes in 
Florida V. United States (1931) 282 


U. S. 194, 215, 75 L. Ed. 291, 51 S. 
Ct. 119.) 

16 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. Ed. 
1451, 55 S. Ct. 713, rehearing denied 
295 U. S. 769, 79 L. Ed. 1710, 55 S. Ct. 
911; Atchison, T. & S. F. E. Co. v. 
United States (1935) 295 U. S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748; 
’^Florida v. United States (1931) 282 

U. S. 194, 75 L. Ed. 291, 51 S. Ct. 119. 

17 Atchison, T. & S. F. E. Co. v. 
United States (1935) 295 U. S. 193, 79 
L. Ed. 1382, 55 S. Ct. 748; Florida v. 
United States (1931) 282 U. S. 194, 
75 L. Ed. 291, 51 S. Ct. 119. 

18 Tri-State Broadcasting Co., Inc. 

V. Federal Communications Commis- 
sion (1938) 68 App. D. C. 292, 96 F. 
(2d) 564; * Saginaw Broadcasting Co. 
V. Federal Communications Commis- 
sion (1938) 68 App. B. G. 282, 96 F. 
(2d) 554, cert. den. 305 U. S. 613, 83 
L. Ed. 391, 59 S. Ct. 72. 

19 Florida v. United States (1931) 
282 U. S. 194, 75 L. Ed. 291, 51 S. Ct. 
119. 


555 



§568 


Federal. Administeative Law 


basic findings to tlie effect that the rates were not compensatory just 
because an ultimate finding, not made, to the effect that increased 
revenue was necessary to safeguard the national transportation sys- 
tem, could have been made.®® 

But findings are not to be considered so mutually related and inter- 
dependent that if one basic finding fail for lack of substantial evidence, 
the order must fail. If the order is supported by other established facts 
and circumstances, which furnish a completely rational basis for the 
ultimate findings nothing is to be gained by a review of the evidence 
upon one point alone.®^ Yet the mere presence of some basic findings is 
not necessarily enough. The question is ■whether there are enough to 
furnish a rational factual basis, adequate in legal theory, for the ulti- 
mate findings and so for the very purpose of the act.®® 

The practice of setting out basic findings is always highly desirable, 
even where they are not essential to the validity of an ultimate finding,®® 


§ 568. Basic Findings Specially Eequired Where Ultimate Finding 
General in Nature. 

Where an administrative agency is authorized by statute to make an 
ultimate finding in such general terms as whether a matter is in the 
public ‘‘interest,” for ‘‘public convenience, interest or necessity,” or 
any other generally stated objective, basic findings are especially re- 
quired.®^ These general terms do not, per se, portray true administra- 
tive questions. They do not describe a specific question of fact, such as 
the reasonableness of a rate, but are used rather to refer in omnibus 
fashion to all the factual matters which are prohibited or regulated by 
the policies, standards, and requirements laid down elsewhere in a 
particular controlling statute. They do not relate vaguely to the 
public welfare without any standard to guide determination, or confer 


20rioricla V. United States (1931) 
282 U. S. 194, 75 L. Ed. 291, 51 S. Ct. 
119. 

SI Youngstown Sheet & Tube Co. v. 
United States (D. 0. N. D. Ohio, E. 
Div., 19.34) 7 P. Supp. 33, aif’d 295 

U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
832. 

23 National Labor Eelations Board 

V. Newport News Shipbuilding & Dry 
Dock Co. (1939) 308 U. S. 241, 84 L- 
Ed. 219, GO S. Ct. 203; Florida v. 
United States (1931) 282 U. S. 194, 
75 L. Ed. 291, 51 S. Ct. 119. 


23 Virginian Ey. Co. v. System Fed- 
eration, E. E. i). (1937) 300 U. S. 
515, 81 L. Ed. 789, 57 S. Ct. 592. 

84 Federal Trade Commission v. 
Klesner (1929) 280 U. S. 19, 74 L. Ed. 
138, 50 S. Ct. 1, 68 A. L. E. 838; 

Tri-State Broadcasting Co. v. Fed- 
eral Communications Commission 
(1938) 68 App. D. C. 292, 96 F. (2d) 
564; * Saginaw Broadcasting Co. v. 
Federal Communications Commission 
(1938) 68 App. D. C. 282, 96 P. (2d) 
554, cert. den. 305 U. S. 613, 83 L, Ed. 
391, 59 S. Ct. 72. 
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unlimited power. On tlie contrary they are given meaning and con- 
tour, and are limited, by the provisions of the Act w'hich lay down those 
policies, standards and requirements.*® 

In granting licenses the Federal Radio Commission (now superseded 
by the Federal Communications Commission) was required to act as 
“public convenience, interest or necessity” requires. This criterion 
was not to be interpreted as setting up a standard so indefinite as to con- 
fer an unlimited power. The requirement was to be interpreted by its 
contest, that is, by the nature of radio transmission and reception, by 
the scope, character, and quality of services.*® Part of such context is 


25 Federal Communications Commis- 
sion. 

Federal Communications Commis- 
sion V. Sanders Bros. Eadio Station 
(1940) 309 U. S. 470, 84 L. Ed. 869, 
60 S. Ct. 693, rehearing denied 309 
U. S. 642, 698, 84 L. Ed. 1037, 60 S. 
Ct. 693; Mackay Eadio & Telegraph 
Co. V. Federal Communications Com- 
mission (1938) 68 App. D. C. 336, 97 
F. (2d) 641. 

Federal Eadio Commission. 

Federal Eadio Commission v. Nel- 
son Brothers Bond & Mtg. Co. (1933) 
289 TJ. S. 266, 77 L. Ed. 1166, 53 S. 
Ct. 627, 89 A. L. E. 406. 

Federal Trade Commission. 

Federal Trade Commission v. Kles- 
ner (1929) 280 IT. S. 19, 74 L. Ed. 
138, 50 S. Ct. 1, 68 A. L. E. 838. 
Interstate Commerce Commission. 

United States v. Lowden (1939) 
308 U. S. 225, 84 L. Ed. 208, 60 S. Ct. 
248; Chesapeake & O. E. Co. v. 
United States (1931) 283 U. S. 35, 
75 L. Ed. 824, 51 S. Ct. 337. 
Quotations. 

“In New York Central Securities 
Corp. V. United States, 287 U. S. 12, 
we pointed out that the phrase ‘pub- 
lic interest ' in this section does not 
refer generally to matters of public 
concern apart from the public inter- 
est in the maintenance of an adequate 
rail transportation system; that it is 
used in a more restricted sense de- 


fined by reference to the purposes of 
the Transportation Act of 1920, of 
which the section is a part and which, 
as had been recognized in earlier 
opinions of this Court, sought 
through the exercise of the new au- 
thority given to the Commission to 
secure a more adequate and efficient 
transportation system. See New Eng- 
land Divisions Cases, 261 U. S. 184; 
Dayton-Goose Creek Ey. Co. v. 
United States, 263 U. S. 456; Texas 
& Pacific Ey. Co. v. Gulf, 0. & S. F. 
Ey. Co., 270 U. S. 266, 277. Thus re- 
stricted, the term public interest ‘as 
used in the statute, is not a mere 
general reference to public welfare 
but as shown by the context and pur- 
poses of the Act has direct relation 
to adequacy of transportation serv- 
ice, to its essential conditions of 
economy and efficiency and to appro- 
priate provision and best use of 
transportation facilities.' Texas v. 
United States, 292 U. S. 522, 531." 
(Mr. Justice Stone in United States 
V. Lowden (1939) 308 U. S. 225, 230, 
84 L. Ed. 208, 60 S. Ct. 248. 

26 Federal Eadio Commission v. 
Nelson Bros. Bond & Mtg. Co. (1933) 
289 U. S. 266, 77 L. Ed. 1166, 53 S. 
Ct. 627, 89 A. L. E. 406; Mackay 
Eadio & Telegraph Co. v. Federal 
Communications Commission (1938) 


68 App. D. C. 336, 97 F. (2d) 641. 
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section 1 of the Communications but the act does not show that 

Congress has laid down any policy to the effect that competition between 
radio telegraph stations is in the “public interest,” and hence a finding 
that the granting of a license is required by “public interest, con- 
venience or necessity” within the meaning of that act, need not be 
supported by a basic finding that granting the license would create 
competition.^® Similarly the Transportation Act of 1920 requires 
a railroad to obtain a certificate of “public convenience and necessity” 
before constructing a new line, and a finding of “public interest” be- 
fore acquiring another by lease or stock purchase. The meaning of that 
language throws light on the meaning of “public interest, convenience 
or necessity” in the Communications Act of 1934,®° The meaning of 
the term “public interest” within the meaning of the Transportation 
Act, %ylieii used in a finding by the Interstate Commerce Commission, is 
not a concept without ascertainable criteria, not a mere general refer- 
ence to the public welfare without any stajidard to guide determination. 
It has direct relation to the specific policies, standards, and require- 
ments laid down in the act, such as the adequacy of transportation serv- 
ice, essential conditions of economy and efficiency, and appropriate pro- 
vision and best use of transportation facilities.®^ By these policies 
Congress lias recognized in the act that competition between carriers 
may result in harm to the public, as well as in benefit, and accordingly 
applications may be denied as not in the “public interest” where exist- 
ing services were deemed reasonablj^ adequate, where needless duplica- 
tion of facilities would result, and where the traffic relied upon would 
be secured largely at the expense of other roads. Basie findings on such 
matters adequately support a finding respecting “public interest” 
within the meaning of the act.®® 

There being no specification of the considerations by which an agency 
is to be governed in determining whether the “public convenience and 
necessity” require proposed construction of a railroad line, the con- 
trolling considerations are the policies, standards and requirements 

S7 47 USCA 151. 31 New York Central Securities 

SSMaekay Eaaio & Telegraph Co. Corp. v. United States (1932) 287 U. 
V. Federal Communications Commis- S. 12, 77 L. Ed. 138, 53 S. Ct. 45; 
Sion (1938) 68 App. D. C. 336, 97 F. Maekay Eadio & Telegraph Co. v. 
(2d) 641, Federal Communications Commission 

83 49 USCA 1 (18-22), 5 (2), 20a (1938) 68 App. D. C. 336, 97 F. (2d) 

(2). 641. 

SODvlnekay Eadio & Telegi-aph Co. 82 Maekay Eadio & Telegraph Co. 
Y. Federal Communications Commis- v. Federal Communications Commis- 
sion (1938) 68 App. D. G. 336, 97 F. . sion (1938) 68 App. D. C. 336, 97 F. 
(2d) 641. (2a) 641. 
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specifically laid down elsewhere in tlie act. Tor instance, in tlie Trans- 
portation Act of 1920 a policy on the part of Congress to preserve 
competition among carriers is disclosed. Hence a finding of “jiiiblie 
convenience and necessity” within the meaning of that act is adequately 
supported by a basic finding to the effect that competition will be pre- 
served.^^ It is for the court to decide, from the policies, standards and 
requirements laid down in the act, what considerations are to govern 
the Commission in making the ultimate determination, even though 
these are not specified as such in the Act.®® 

The Communications Act of 1934, although disclosing no policy on 
the part of Congress to create competition between radio telegraph 
stations, has not, as in the case of railroads, abandoned its policy or 
principle of free competition respecting radio broadcasting stations. 
It sets forth no policy of protecting a licensee against competition.®® 
Hence to find that “public convenience, interest, or necessity” requires 
that a broadcasting license be granted to one station does not require 
a basic finding that it will not work economic injury to a competing 
station.®'^ 

An ultimate finding under the Federal Trade Comniission Act that 
certain action will be “to the interest of the public” must be sup- 
ported by basic findings, such as those showdng that an unfair method is 
employed under circumstances which involve flagrant oppression of the 
weak by the strong ; that the aggregate loss entailed may be so serious 
and widespread as to make the matter one of public consequence ; or 
that competition is substantial and may be substantially lessened by the 
unfair trade practices in question.®® But a basic finding that it is to the 
interest of the community generally that private rights shall be re- 
spected is not enough to support a finding that the proceeding is “to 
the interest of the public” within the meaning of the Federal Trade 
Commission Act.®® 


33 49 USCA 5 (4). 

34 Chesapeake & O. E. Co. v. United 
States (1931) 283 U. S. 35, 75 L. Ed. 
824, 51 S. Ct. 337. 

35 Chesapeake & 0, E. Co. \\ United 
States (1931) 283 U. S. 35, 75 L. Ed. 
824, 51 S. Ct. 337. 

36 Federal Communications Com- 
mission V. Sanders Bros. Eadio Sta- 
tion (1940) 309 U. S. 470, 84 L. Ed. 
869, 60 8. Ct. 693, rehearing denied 
309 U. S. 642, 698, 84 L. Ed. 1037, 
60 S. Ct. 693. 


37 Federal Communications Com- 
mission V. Sanders Bros. Eadio Sta- 
tion (1940) 309 IT. S. 470, 84 L. Ed. 
869, 60 S. Ct. 693, rehearing denied 
309 U. S. 642, 698, 84 L. Ed. 1037, 60 
8. Ct. 693. 

38 International Shoe Co. v. Federal 
Trade Commission (1930) 280 U. 8. 
291, 74 L. Ed. 431, 50 S. Ct. 89. 

89 Federal Trade Commission v. 
Elesner (1929) 280 U. S. 19, 74 L. 
Ed. 138, 50 8. Ct. 1, 68 A. L. E. 838. 
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The phrase '' protection of investors” wliicli recurs repeatedly in 
statutes administered by the Securities and Exchange Commission, like- 
wise is not a vague reference to the public welfare, but is limited in 
meaning to the policies laid dov/n specifically and concretely in the 
particular act.^® 

§ 669. Basic Findings Sometimes Required by Statute. 

Basic findings are sometimes specifically required by statute, par- 
ticularly 'where an agency is required to consider certain factors in 
making a particular determination.^^ Thus in prescribing a division 
of joint rates the Interstate Commerce Commission must consider the 
efficiency -with which the carriers involved are operated, the amount of 
revenue respectively required to pay their respective operating ex- 
penses, taxes, and a fair return on their railway property held for and 
used in the service of transportation, and the importance to the public 
of the transportation services of the carriers.^^ 

§ 670. Basic Findings — Other Phrases. 

Other phrases used synonymously with basic findings are “facts 
more particularly stated, “the facts supporting the conclusion ” 
“basic facts” “established facts” “specific facts found,” ^^'“sup- 
porting facts, “findings of fact,”^® “findings of essential basic 


40 See James M. Landis in “Tlie 
Administrative Process” (1938) p. 
06. 

41 Brimstone Railroad & Canal Co. 
V. United States (1928) 276 U. S. 104, 
72 L. Ed. 487, 48 8. Ct. 282. 

42 49 USCA 15 (6), Brimstone Rail- 
road & Canal Co. v. United States 
(1928) 276 U. S. 104, 72 L. Ed. 487, 
48 S. Ct. 282. 

43 United States v. Cliieago, M. & 
St. P. E. Co. (1935) 294 U. S. 499, 
79 L. Ed, 1023, 55 S. Ct. 462. 

44 Atlantic Coast Line R. Co. v. 
Elorida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 55 
S. Ct. 911. 


45 Atchison, T. & S. P. R. Co. v. 
United States (1935) 295 U. S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748. 

46 Youngstown Sheet & Tube Co. v. 
United States (D. 0. JST, D. Ohio, E. 
Div., 1934) 7 F. Supp. 33, aff’d 295 
U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
822. 

47 United States v. New York Cent. 
R. Co. (1924) 263 U. S. 603, 68 L. Ed. 
470, 44 S. Ct. 212. 

48 Virginian Ry. Co. v. System Fed- 
eration, R. E. D. (1937) 300 U. S. 
515, 81 L. Ed. 789, 57 S. Ct. 592. 

49 Federal Radio Commission v. 
Nelson Bros. Bond & Mtg. Co. (1933) 


289 U. S. 266, 77 L. Ed. 1166, 53 S. 
Ct. 627, 89 A. L. R. 406. 
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facts’’®*^ ‘'definite findings” “subsidiary finding',”®® “subsidiary 
finding’s of fact,” or that tfie “finding must be explicitly set out.” 

§ 571. Exception to Eule Where No Order Made. 

An administrative order must be supported by findings as a condi- 
tion precedent to administrative action, in accordance with the require- 
ments for delegation of legislative power.®® It is because of the maldng 
of a direction in an administrative order that the requirement of basic 
findings becomes essential.®® Hence basic findings are not essential 
to the validity of an ultimate finding w^here no order or administrative 
sanction has been made.®'^ For instance, where enforcement of the 
statutory mandate is left to the courts upon the initiative of a private 
party in reliance upon an ultimate finding,®® in the absence of an 
administrative order or direction based on an ultimate finding, the latter 
is considered to be prma facie correct and will be upheld judicially 
unless rebutted by appropriate proof.®® In this situation an ultimate 
finding may not be conclusive upon the courts under the doctrine of ad- 
ministrative finality in the absence of basic findings. The court may 
itself inquire as to any omitted facts.®® The burden of proof is on the 
contesting party to establish that an ultimate finding which conforms 
in terms to the statutory requirement is invalid for want of the I’equisite 
supporting or basic facts.®^ 

60 Ateliison, T. & S. P. E. Co. v. 

United States (1935) 295 U. S. 193, 

79 L. Ed. 1382, 55 S. Ct. 748. 

51 Ateliison, T, & S. E. R. Co, v. 

United States (1935) 295 U. S. 193, 

79 L. Ed. 1382, 55 S. Ct. 748. 

62 National Labor Relations Board 
V. Newport News Shipbuilding & Dry 
Dock Co. (1939) 308 U. S. 241, 84 L. 

Ed. 219, 60 S. Ct. 203. 

53 National Licorice Co, v. National 
Labor Relations Board (1940) 309 U. 

S. 350, 84 L. Ed. 799, 60 S. Ct. 569. 

54 Vil’ginian Ry. Co. v. System Fed- 
eration, R. E. D. (1937) 300 U. S. 

515, 81 L. Ed. 789, 57 S. Ct. 592. 

65 See § 550 et seq. 

66 Consolidated Edison Co. v. Na- 
tional Labor Relations Board (1938) 

305 U. S. 197, 83 L. Ed. 126, 59 S. Ct. 

206; Atlantic Coast Line R. Co. v, 
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Florida (1935) 295 U. S. 301, 79 L. 
Ed. 451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 55 
S. Ct. 911; Atchison, T. & S. F. R. Co, 
V. United States (1935) 295 U, S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748. 

57 Virginian Ry. Co. v. System Fed- 
eration, R. E. D. (1937) 300 U. S. 
515, 81 L. Ed. 789, 57 S. Ct. 592. 

58 Railway Labor Act, 45 USCA 
151-163. 

69 Virginian Ry. Co. v. System Fed- 
eration, R. E, D. (1937) 300 U. S. 
515, 81 L. Ed. 789, 07 S. Ct. 592. 

60 Virginian Ry. Co. v. System Fed- 
eration, R. E. D. (1937) 300 U. S. 
515, 81 L. Ed. 789, 07 S. Ct. 592. 

61 Virginian Ry. Co. v. System Fed- 
eration, R.E. D. (1937) 300 U. S. 
515, 81 L. Ed. 789, 57 S. Ct. 592. 
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The question whether an ultimate finding which is supported by 
basic findings is conclusive, that is, is subject to the rule of administra- 
tive finality, where no order may be made by an agency, has been ex- 
pressly left open.®^ 

§ 572. Inferences from Basic Findings. 

Where basic findings reasonably support an ultimate finding a re- 
viewing court wall not inspect them to determine whether the probative 
facts stated in the basic findings might lead to a different conclusion as 
to the ultimate fact.®^ Generally findings of ultimate facts may not be 
overcome, impeached, controlled, limited or modified by statements in 
the basic findings which reasonably support, by inference and deduction, 
the ultimate findings.®^ But evidentiary facts contained in basic find- 
ings may overcome a finding of ultimate facts if they compel an oppo- 
site conclusion as a matter of law.®® 

§ 573. Dissenting Administrative Opinion May Sugg'est Doubt as 
to Basic Findings. 

A wide difference of opinion among members of an administrative 
agency, as shown wdiere four members dissented, may suggest doubt as to 
some basic findings of fact.®® 

§ 574. Illustrations of Basic Findings in Transportation Oases. 

In the fixing of rates for a group of carriers it is not essential that the 
reasonableness of each individual rate be made the separate subject of a 
finding.®’^ Likewise the Commission may declare a joint or combination 
through rate unreasonable without passing upon the reasonableness of 
the local rates which compose it.®® Findings as to line haul cost, on 
which through rates are based, need not be supported by specific find- 

62 Virginian Ry. Co, V. System Fed- 65 See Tricon v. Helvering (C. C. A. 

eration, E. E, D. (1937) 300 IJ. S. 9tli, 1933) 68 P. (2d) 280, cert. den. 
016, 81 L, Ed. 789, 57 S. Ct. 592. 292 U. S. 655, 78 L. Ed. 1503, 54 S. 

See, however. Shields v. Utah Ct. 865. See also § 566. 

Idaho C, E. Co. (1938) 305 U. S. 177, 66 Baltimore & O. E. Co. v. United 

83 L. Ed. Ill, 59 S. Ct. 160. States (1936) 298 U. S. 349, 80 L. Ed. 

63 Tricon v. Helvering (C. C. A. 1209, 56 S. Ct. 797. 

9th, 1933) 68 P. (2d) 280, cert, den, 67 United States v. Louisiana (1933) 
292 U. S. 655, 78 L. Ed. 1503, 54 290 U. S. 70, 78 L. Ed. 181, 54 S. Ct. 

S. Ct. SG5. See Winuett v. Helvering 28. 

(C. C. A. 9th, 1934) 68 P. (2d) 614. 68 Atlantic & Y. Ey. Co. v. Caro- 

64 Winiiett V. Helvering (0. C. A. lina Button Corp. (0. 0. A, 4th, 1935) 

9th, 1934) 68 P. (2d) 614. 74 P. (2d) 870. 
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ings as to tlie cost of individual elements in the line haul,®® even where, 
as in the ease of a charge for ferriage at the end of a route, the particular 
cost is distinguishable and in a sense additional.’’'® 

A finding that a shipper has been damaged must be supported by a 
finding that the rate paid was unjust.’’^^ Consideration of cost alone 
will not demonstrate that a rate is unjust, and hence an appropriate 
finding should allow for a reasonable profit.'’'® 

A finding of discrimination must be supi^orted by basic findings, 
particularly a finding that intrastate rates discriminate against inter- 
state commerce.’’^® It is not enough to find that intrastate rates are 
unreasonably low,’’’^ or to state the conclusion that interstate commerce 
is unjustly affected.’’'® It is necessary to find the facts supporting the 
conclusion, as for instance, that the revenues of interstate commerce 
would probably be increased if the rate for intrastate hauls were estab- 
lished at a higher level,’’^® or other essential facts as to the particular 
traffic and revenue and effect of intrastate rates on the income of the 
carrier.’’"’^ 


69 Louisiana Public Service Com- 
mission V. Texas & N. O. E. Co. 

(1931) 284 U. S. 125, 76 L. Ed. 201, 
52 S. Ct. 74. 

70 Louisiana Public Service Com- 
mission V. Texas & N. O. E. Co. 

(1931) 284 U. S. 12.5, 76 L. Ed. 201,- 

52 S. Ct. 74. 

71 Great Northern E. Co. v. Sulli- 
van (1935) 294 U. S. 458, 79 L. Ed. 
992, 55 S. Ct. 472. 

72 Soutliern E. Co. v. St. Louis Hay 
& Grain Co. (1909) 214 U. S. 297, 

53 L. Ed. 1004, 29 S. Ct. 678. 

73 Florida v. United States (1934) 
292 U. S. 1, 78 L. Ed. 1077, 54 S. Ct. 
603; Louisiana Public Service Com- 
mission V. Texas & N. O. E. Co. 
(1931) 284 U. S, 125, 76 L. Ed. 201, 
52 S. Ct. 74; Florida v. United States 


(1931) 282 U. S. 194, 75 L. Ed. 291, 
51 S. Ct. 119. 

74 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 451, 55 S. Ct. 713; Florida v. 
United States (1931) 282 U. S. 194, 
75 L. Ed. 291, 51 S. Ct. 119. 

75 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. SOI, 79 L. 
Ed. 1451, 55 S. Ct. 713; Florida v. 
United States (1931) 282 U. S. 194, 
75 L. Ed. 291, 57 S. Ct. 119. 

76 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713. 

77 Florida v. United States (1931) 
282 U. S. 194, 75 L. Ed. 291, 51 S. Ct. 
119; Houston, E. & W. T. E. Co. v. 
United States (1914) 234 U. S. 342, 
58 L. Ed. 1341, 34 S. Ct. 833. 
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NECESSITY OP SUBSTANTIAL EVIDENCE TO 
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§ 589. — Silence May Be Evidence. 

§ 590. — Typical Evidence. 

§ 591. — In Bate Cases. 
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§ 575. The Substantial Evidence Rule. 

All administrative finding on an administrative question is con- 
clnsive if supported by substantial evidence.^ This is to say that, as a 


1 Alien Cases. 

Kessler v, Strecker (1939) 307 U. 
S. 22, 83 L. Ed. 1082, 59 S. Ct. 694; 
Costauzo V. Tillinghast (1932) 287 U. 
S. 341, 77 L. Ed.''350, 53 S. Ot. 152; 
Kivock .Tan Pat v. White (1920) 253 
U. S. 454, 64 L. Ed. 1010, 40 S. Ct. 
566; LcAvis v. Frick (1914) 233 U. S. 
291, 58 L. Ed. 967, 34 S. Ct. 488; 
*Zakonaite v. Wolf (1912) 226 U. S. 


272, 57 L. Ed. 218, 33 S. Ct. 31; 
United States ex rel. Squillari v. Day 
(C. 0. A. 3d, 1929) 35 F. (2d) 284; 
United States ex rel. Coria v. Com’r 
of Immigration (D. C. S. D. N. Y., 
1938) 25 F. Supp. 569; United States 
ex rel. Fortmueller v. Com’r of Im- 
migration (D. C. S. D. N. Y., 1936) 
14 F. Supp. 484. 
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requirement of law, there must be a rational basis in evidence for the 


Board of Tax Appeals. 

Helverhig v. Kelioe (1940) 309 U. 
S. 277, 84 L. Ed. 751, 60 S. Ct. 549; 
Helvering v. F. & E. Lazarus & Co. 
(1939) SOS U. S. 252, 84 L. Ed. 226, 
60 S. Gt. 209; Colorado Nat. Bank v. 
Commissioner of Internal Eevenue 
(1938) 305 U. S. 23, 83 L. Ed. 20, 59 
S. Ct. 48; Helvering v. Tex-Penn Oil 
Co. (1937) 300 U. S. 481, 81 L. Ed. 
755, 57 S. Ct. 569; Elmhurst Cemetery 
Co. of Joliet V. Commissioner of In- 
ternal Eevenue (1937) 300 H. S. 37, 
81 L. Ed. 491, 57 S. Ct. 324; * Helver- 
ing V. Eanldn (1935) 295 U. S. 123, 
79 L. Ed. 1343, 55 S. Ct. 732; Burnet 
V. Leiiiinger (1932) 285 U. S. 136, 76 
L. Ed. 665, 52 S. Ct. 345; Phillips v. 
Commissioner of Internal Eevenue 
(1931) 283 H. S. 89, 75 L. Ed. 1289, 
51 S. Ct. 608. 

Commissioner of Internal Revenue. 

Morgeiitliau v. Mifflin Chemical 
Corp. (C. C. A. 3d, 1937) 93 F. (2d) 
82, rehearing denied (1938) 94 F. 
(2d) 550. 

Commissioner of Proliihition. 

Eoge Laboratories v. Doran (1931) 
60 App. D. 0. 51, 47 F. (2d) 413; 
Quitt V. Stone (C. 0. A. 4th, 1931) 46 
P. (2d) 405, cert. den. 283 V. S. 839, 
75 L. Ed. 1450, 51 S. Ct. 487; 
* Herbert v. Anstiue (0. C. A. 4th, 
1930) 37 F. (2d) 552. 

Court of Claims. 

United States v. Clark (1877) 96 
H. S. 37, 24 L, Ed. 696. 

Federal Alcohol Administration. 

Atlanta Beer Distributing Co. v. 
Alexander (C. C. A. 5th, 1937) 93 P. 
(2d) 11, cert. den. 303 H. S. 644, 82 
L. Ed. 1106, 58 S. Ct. 645. 

Federal Communications Commission. 

Courier Post Pub. Co. v. Federal 
Communications Commission (1939) 
70 App. D. C. 80, 104 F. (2d) 213; 
Missouri Broadcasting Co, v. Federal 


Communications Commission (1937) 
68 App. D. O. 154, 94 P, (2d) 623, 
cert. den. 303 U. S. 655, 82 L. Ed. 
1115, 58 S. Ct. 759; Eadio Service 
Corp. V. Federal Communications 
Commission (1935) 64 App. D. C. 323, 
78 F. (2d) 207. 

Federal Trade Commission. 

Federal Trade Commission v. 
Standard Education Society (1937) 
302 H. S. 112, 82 L. Ed. 141, 58 S. Ct. 
113, rehearing denied 302 U. S. 779, 
82 L. Ed. 602, 58 S. Ct. 365; Federal 
Trade Commission v. Algoma Lumber 
Co. (1934) 291 H. S. 67, 78 L. Ed. 
655, 54 S. Ct. 315; International Shoe 
Co. v. Federal Trade Commission 
(1930) 280 U. S. 291, 74 L. Ed. 431, 
50 S. Ct. 89; Federal Trade Commis- 
sion V. Klesner (1929) 280 U. S. 19, 
74 L. Ed. 138, 50 S. Ct. 1, 68 A. L. E. 
838; Federal Trade Commission v. 
Artloom Corp. (C. C. A, 3d, 1934) 69 
F. (2d) 36; Lighthouse Eug Co. v. 
Federal Trade Commission (C. 0. A. 
7th, 1929) 35 F. (2d) 163. 

Interstate Commerce Commission. 

Shields v. Utah Idaho C. E. Co. 
(1938) 305 U. S. 177, 83 L. Ed. Ill, 
59 S. Ct. 160; United States v. Pan 
American Petroleum Corp. (1938) 304 
U. S. 156, 82 L. Ed. 1262, 58 S. Ct. 
771; United States v. American Sheet 
& Tin Plate Co. (1937) 301 U. S. 402,- 
81 L. Ed. 1186, 57 S. Ot. 804; Chesa- 
peake & O. B. Go. V. United States 
(1935) 296 U. S. 187, 80 L. Ed. 147, 
56 S. Ct. 164; Illinois Commerce Com- 
mission v. United States (1934) 292 
U. S. 474, 78 L. Ed. 1371, 54 S. Ct. 
783; Mississippi Valley Barge Line 
Co. V. United States (1934) 292 U. S. 
282, 78 L. Ed. 1260, 54 S. Gt. 692; 
Florida v. United States (1934) 292 
U. S. 1, 78 L. Ed. 1077, 54 S. Ct. 603; 
Claiborne-Annapolis Ferry Co. v. 
United States (1932) 285 U. S. 382, 


76 L. Ed. 808, 52 S. Ct. 440; Mer- 
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conclusions approved by the administrative agency.^ Many statutes 


chants Wareljouse Co. v. United 
States (1931) 2S3 U. S. 501, 75 L. Ed. 
1227, 51 S. Ct. 505; Baltimore & O. B. 
Co. V. United States (1028) 277 U. S. 
201, 72 L. Ed. 885, 48 S. Ct. 520; 
Virginian Ey. Co. v. United States 
(1926) 272 U. S. 658, 71 L. Ed, 463, 
47 S. Ct. 222; Western Paper Makers’ 
Chemical Co. v. United States (1926) 
271 U. S. 268, 70 L. Ed. 941, 46 S. Ct. 
500; Northern Pac. E. Co. v. Depart- 
ment of Public Works (1925) 268 U. 
S. 39, 69 L. Ed. S37, 45 S. Ct. 412; 
United States v. Abilene & S. E. Co. 
(1924) 265 U. S. 274, 68 L. Ed. 1016, 
44 S. Ct. 565; United States v. Illi- 
nois Cent. E. Co. (1924) 263 U. S. 
515, 68 L. Ed. 417, 44 S. Ct. 189; The 
New England Divisions Case (1923) 
261 U. S. 184, 67 L. Ed. 605, 43 S. Ct. 
270; Manufacturers E. Co. v. United 
States (1918) 240 U. S. 457, 62 L. Ed. 
831, 38 S. Ct. 383; Louisville & N. E. 
Co. V. United States (1918) 245 U. S. 
463, 62 L. Ed. 400, 38 S. Ct. 141; 
Louisville & N. E. Co. v. United 
States (1015) 238 U. S. 1, 59 L. Ed. 
1177, 35 S. Ct. 696; Louisville & N. E. 
Go. V. Eailroad Commission of Ken- 
tucky (1915) 235 U. S. 601, 59 L. Ed. 
379, 35 S. Ct. 146; The Los Angeles 
Switching Case (1914) 234 U. S. 294, 
58 L. Ed. 1319, 34 S. Ct. 814; 
Elorida East Coast E. Co. v. United 
States (1914) 234 U. S. 167, 58 L. Ed. 
1267, 34 S. Ct. 867; =*= Interstate Com- 
merce Commission v. Louisville &' N. 
E. Co. (1913) 227 U. S. 88, 57 L. Ed. 
431, 33 S. Ct. 185; '^Interstate Com- 
merce Commission v. Union Pae. E. 
Co. (1912) 222 U. S. 541, 56 L. Ed. 
308, 32 S. Ct. 108; Interstate Com- 
merce Commission v. Northern Pae. 
E, Go. (1910) 216 U, S. 538, 54 L. Ed. 
608, 30 S. Ct. 417; Bodine & Clark 
Livestock Commission Co. v. Great 
Northern Ey. Co. (0. C. A. 9th, 1933) 
63 E. (2d) 472, cert. den. 290 U. S, 
629, 78 L. Ed. 548, 54 S. Ct. 48; 


Willamette Iron & Steel Works v. 
Baltimore & 0. E. Co. (C. C. A. 9th, 
1928) 29 E. (2d) 80; Cape Eear Eail- 
ways, Inc. v. United States (D. C. E. 
D. Va., Eichmond Div., 1934) 7 E. 
Supp. 429, aff’d per curiam (1935) 
294 U. S. 693, 79 L. Ed. 1232, 55 S. 
Ct. 403. 

National Labor Relations Board. 

National Labor Eelations Board v. 
Bradford Dyeing Ass’n (1940) 310 U. 
S. 318, 84 L. Ed. 1226, 60 S. Ct. 918; 
National Licorice Co. v. National La- 
bor Eelations Board (1940) 309 U. S. 
350, 84 L. Ed. 799, 60 S. Ct. 569; 
National Labor Eelations Board v. 
Waterman S. S. Corp. (1940) 309 U. 
S. 206, 84 L. Ed. 704, 60 S. Ct. 493, 
rehearing denied 309 U. S. 696, 84 L. 
Ed. 1036, 60 S. Ct. 611; National La- 
bor Eelations Board v. Ealk Corp. 
(1940) 308 U. S. 453, 84 L. Ed. 396, 
60 S. Ct. 307; Consolidated Edison 
Co. V. National Labor Eelations 
Board (1938) 305 U. S. 197, 83 L. Ed. 
126, 59 S. Ct. 206; Washington, Va. 
& Md. Coach Co. v. National Labor 
Eelations Board (1937) 301 U. S. 142, 
81 L. Ed. 965, 57 S. Ct. 648; National 
Labor Eelations Board v. Asheville 
Hosiery Co. (0. C, A. 4tli, 1939) 108 
F. (2d) 288; Guppies Go. Manufac- 
turers V. National Labor Eelations 
Board (C. C. A. 8th, 1939) 106 P. 
(2d) 100; National Labor Eelations 
Board v. Bell Oil & Gas Co. (C. 0. A. 
5th, 1938) 98 E. (2d) 870; Ballston- 
Stillwater Knitting Co. v. National 
Labor Eelations Board (0. C. A. 2d, 
1938) 98 F. (2d) 758; National Labor 
Eelations Board v. Bell Oil & Gas 
Co. (C. C. A. 5th, 1938) 98 F. (2d) 
406, See National Labor Eelations 
Board v. Newport News Shipbuilding 
& Dry Dock Co. (1939) 308 U. S. 241, 
84 L. Ed. 219, 60 S. Ct. 203. 
Postmaster-General. 

Leach V. Oarlile (1922) 258 U. S, 
138, 66 L. Ed. 511, 42 S. Ct. 227; 



Necessity oe Substantial Evidence § 575 


provide tliat administrative findings, if 


United States ex rol. Milwaukee 
Social Democratic Pub. Co. v. Burle- 
son (1921) 255 U. S. 407, 65 L. Ed. 
704, 41 S. Ct. 352; American School 
of Magnetic Healing v. McAnnulty 
(1902) 187 U. S. 94, 47 L. Ed. 90, 23 
S. Ct. 33; Earley v. Ileininger (1939) 
70 App. D. C. 200, 105 P. (2d) 79, 
cert. den. 308 U. S. 587, 84 L. Ed. 
491, 60 S. Ct. 110. See Central Trust 
Co. V. Central Trust Co. of Illinois 
(1910) 216 U. S. 251, 54 L. Ed. 469, 
30 S. Ct. 341. 

The President. 

David L. Moss Co. v. United States 
(Ct. Gust. & Pat. App., 1939) 103 E. 
(2d) 395. 

Secretary of Agriculture. 

Tagg Eros. & Aloorhead v. United 
States (1930) 280 U. S. 420, 74 L. Ed. 
524, 50 S. Ct. 220; American Com- 
mhssion Co. v. United States (D. C. D. 
Colo., 1935) 11 E. Supp. 965; Union 
Stock Yards Co. of Omaha y. United 
States (D. C. D. Neb., Omaha Div., 
1934) 9 P. Supp. 864; Barker-Miller 
Distributing Co. v. Berman (D. C. W. 
D. N. y., 1934) 8 E. Sui^p. 60. 
Secretary of the Interior. 

Bailey v. Sanders (1913) 228 U. S. 
603, 57 L. Ed. 985, 33 S. Ct. 602; 
* Whitcomb v. White (1909) 214 U. 
S. 15, 53 L. Ed. 889, 29 S. Ct. 599; 
Standard Oil Co. of California v. 
United States (C. C. A. 9th, 1940) 
107 E. (2d) 402, cert. den. 309 U. S. 
654, 84 L. Ed. 1003, 60 S. Ct. 469, re- 
hearing denied 309 U. S. 697, 84 L. 
Ed. 1036, 60 S. Ct. 708. 

State Agencies. 

Ohio Utilities Co. v. Public Utili- 
ties Commission (1925) 267 U. S. 359, 
69 L. Ed. 656, 45 S. Ct. 259; Keller 
V. Potomac Electric Co. (1923) 261 
U. S. 428, 67 L. Ed. 731, 43 S. Ct. 
445; * People ex rel. New York & 
Queens Gas Co. v. McCall (1917) 245 


supported by evidence, shall 

122; Seabo,ard Air Line E. Co. v. 
liailroad Commission (1916) 240 U. 
S. 324, 60 L, Ed. 669, 36 S. Ct. 260; 
Washington ex rel. Oregon R. & N. 
Co. V. Fairchild (1912) 224 U. S. 510, 

56 L. Ed. 863, 32 S. Ct. 535; New 
Hampshire Fire Ins. Co. v. Murray 
(C. C. A. 7th, 1939) 105 F. (2d) 212; 
Illinois Gent. E. Co. v. Vest (D. 0. E. 
D. Ky., 1927) 39 F. (2d) 658. See 
Sterling y. Constantin (1932) 287 U, 
S. 378, 77 L. Ed. 375, 53 S. Ct. 190. 
Tariff Commission. 

* Dayid L. Moss Co. v. United 
States (Ct. Oust. & Pat. App., 1939) 
103 E. (2d) 395; In re Northern Pig- 
ment Co. (Ct. Cust. & Pat. App., 1934) 
71 E. (2d) 447; Frischer & Co. y. 
Bakelite Corp, (Ct. Cust. & Pat. App., 

1930) 39 F. (2d) 247, cert. den. 282 
U. S. 852, 75 L. Ed. 755, 51 S. Ct. 29. 
United States Maritime Commission. 

Booth S. S. Co. y. United States 
(D. C. S. D. N. Y., 1939) 29 E. Supp. 
221 . 

United States Shipping Board. 

Swayne & Hoyt y. United States 
(1937) 300 U. S. 297, 81 L. Ed. 659, 

57 S. Ct. 478; Isthmian S. S. Co. v. 
United States (D. C. S. D. N. Y., 

1931) 53 P. (2d) 251. 

V/orkmen's Compensation Case.?. 

South Chicago Goal & Dock Co. v. 
Bassett (1940) 309 U. S. 251, 84 L. 
Ed. 732, 60 S. Ct. 544; Del Vecchio 
y. Bowers (1935) 296 U. S. 280, 80 
L. Ed. 229, 56 S. Ct. 190; Booth y. 
Monahan (D. C. D. Me., S. Diy., 1930) 
56 E. (2d) 168. 

Quotations. 

“Apart from cases involying con- 
stitutional rights to be appropriately 
enforced by proceedings in court, 
there can be no doubt that the Act 
contemplates that, as to questions of 
fact arising with respect to injuries 
to employees within the purview of 
the Act, the findings of the deputy 
commissioner, supported by evidence 


U. S. 34.5, 62 L. Ed. 337, 38 S. Ct. 
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be conclusive.® An administrative order wliich is based upon a find- 
ing on an administrative question wliieli is not supported by substan- 
tial evidence must be set aside as arbitrary - and a denial of due 

and within the scope of his authority, 4 Alien Case.s. 

shall be final. To hold otherwise United States ex rel. Vajtaner v. 
would be to defeat the obvious pur- Commissioner of Immigration (1927) 
pose of the legislation to furnish a 273 U. S. 103, 71 L. Ed. 560, 47 S. Ct. 

prompt, continuous, expert and inex- 302; Ex parte Chung Thet Poy (D. C. 

pensive method for dealing with a D. Mass., 1926) 13 P. (2d) 262, aff’d 

class of questions of fact which are (C. C, A. 1st, 1927) 16 E. (2d) 1018. 

peculiarly suited to examination and Interstate Commerce Commission, 
determination by an administrative The Chicago Junction Case (1924) 
agency specially assigned to that 264 U. S. 25S, 68 L. Ed. 667, 44 S. Ct, 
task.” (Mr. Chief Justice Hughes in 317; Louisville & N. E. Co. v. Einn 

Crow^ell V. Benson (1932) 285 U. S. (1915) 235 U. S. 601, 59 L. Ed. 379, 

22, 46, 76 L. Ed. 598, 52 S. Ct. 285.) 35 S. Ct. 146; Interstate Commerce 

8 Alien Oases. Commission v. Louisville & N. E. Co. 

Lloyd Sabaudo Soeieta Anonima v. (1913) 227 U. S. 88, 57 L. Ed. 431, 

Elting (1932) 287 U. S. 329, 77 L. Ed. 33 S. Ct. 185. 

341, 53 S. Ct. 167. State Agencies. 

Federal Communications Commission. Eailroad Commission of California 
Eoeheater Telephone Corp. v. v. Pacific Gas & Electric Co. (1938) 

United States (1939) 307 U. S. 125, 302 U. S. 388, 82 L. Ed. 319, 58 S. Ct. 

83 L. Ed. 1147, 59 S. Ct. 754. 334; Northern Pac. E. Co. v. Depart- 

Pederal Trade Commission. ment of Public Works (1925) 268 U. 

Eederal Trade Commission v. Art- S. 39, 69 L. Ed. 837, 45 S. Ct. 412; 

loom Corp. (C. C. A. 3d, 1934) 69 E. Ohio Utilities Co. v. Public Utilities 

(2d) 30. Commission (1925) 267 U. S. 359, 69 

Interstate Commerce Commission. L. Ed. 656, 45 S. Ct. 259; Louisville 

United States v. Lowden (1939) & N. E. Co. v. Einn (1915) 235 U. S. 

308 U. S. 225, 84 L. Ed. 208, 60 S. Ct. 601, 59 L. Ed. 379, 35 S. Ct. 146. 

248; Youngstown Sheet & Tube Co. Quotations. 

V. United States (D. C. N. D. Ohio, ‘'In eases arising under the Inter- 
E. Biv., 1934) 7 E. Supp. 33, aff'd state Commerce Act, the provisions 

295 U. S. 476, 79 L. Ed. 1553, 55 S. of which contemplate an investiga- 

Ct. 822. tion or inquiry conducted wdth some 

National Labor Eelations Board. formality, followed by a wautten re- 

* Consolidated Edison Co. v, Na- port and decision as the basis of the 

tional Labor Eolations Board (1938) orders, it has been repeatedly held 

305 U. S. 197, 83 L, Ed. 126, 59 S. Ct. by this court that an administrative 

206; Jefferson Electric Co. v. Na- order made indisputably contrary to 

tional Labor Eelations Board (C. C. the evidence, or without any evi- 

iV. 7th, 1939) 102 E. (2d) 949; Na- dence, must be deemed to be arbi- 

tional Labor Eelations Board v. Bell trary, and therefore subject to be set 

Oil & Gas Co. (0. C. A. 5tli, 1938) aside.” (Mr. Justice Pitney in Louis- 

98 E. (2d) 870, Tille & N. E. Co. v. Einn (1915) 235 

8 See the statutes set forth in Ap- U. S. 601, 606, 59 L, Ed. 379, 35 S. 

pendix A, §§ 831-860, Ct. 146.) 
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process.^ But a want of due process is not established merely by- 
showing that the decision was erroneous.® 

The requirement of substantial evidence is one of the elements of a 
valid delegation of legislative power to an agency under the Constitu- 
tion.’^ 

Where it does not appear that an administrative finding is unsup- 
ported by substantial evidence, the finding is presumed to be sup- 
ported by such evidence.® However, where a necessary finding has not 
been made, there can be no presumption that such substantial evi- 
dence as would be necessary to support it, exists.® 

The substantial evidence rule applies desi)ite the fact that the evi- 
dence adduced before the agency was conflicting,^® and it is the duty 
of the court to ascertain whether a finding is supported by substantial 
evidence, and, if so, give it effect without attempting' a retrial, even 
though, if the court had the power to weigh the evidence it would 
have made a different finding.^® The fact that a plan to introduce 

5 Eailroad Commission of Califor- sections on administrative finality, 
nia T. Pacific Gas & Electric Co. § 009 et seq. 

(1938) 302 IT. S. 388, 82 L. Ed. 319, 11 South Chicago Coal & Dock Co. 

58 8. Ct. 334; United States ex rel. v. Bassett (1940) 309 U. S. 201, 84 L. 
Vajtauer v. Commissioner of Immi- Ed. 732, 60 S. Ct. 544. 
gration (1927) 273 U. 8. 103, 71 L. iSSpiller v. Atchison, T. &. 8. E. E. 
Ed. 560, 47 8. Ct. 302. Co. (1920) 253 U. 8. 117, 64 L. Ed. 

6 United States ex rel. Vajtauer v. 810, 40 8. Ct. 466; Oregon-Washington 
Commissioner of Immigration (1927) E. & Nav. Co. v. United States (D. C. 
273 U. 8. 103, 71 L. Ed. 560, 47 8. Ct. D. Ore., 1931) 47 E. (2d) 250. 

302. ‘‘All of this is not to say that 

7 A, L. A. Scheeliter Poultry Corp. much of what has keen related was 

V. United States (1935) 295 U. 8. 495, uncontradieted and undenied by evi- 
79 L. Ed. 1570, 55 8. Ct. 837, 97 A. denee offered by the Company and by 
L. E. 947. See also § 8 et seq. the testimony of its officers. We have 

8 See § 756. only delineated from this record of 

9 Wichita Eailroad & Light Co. v. more than five hundred pages the 

Public Utilities Commission (1922) basis of our conclusion that all of the 
260 U. 8. 48, 67 L, Ed. 124, 43 8. Ct. Board’s findings, far from resting on 
51. mere suspicion, are supported by evi- 

10 South Chicago Coal & Dock Co. dence which is substantial. The Court 
V. Bassett (1940) 309 U. 8. 251, 84 of Appeals’ failure to enforce the 
L. Ed. 732, 60 8. Ct. 544; Louisville Board’s order resulted from the sub- 
& N. E. Co, V. United States (1918) stitution of its judgment on disputed 
245 U. 8. 463, 62 L. Ed. 400, 38 8. Ct. facts for the Board’s judgment, — and 
141; Interstate Commerce Commis- power to do that has been denied the 
sion V. Louisville & N. E. Co. (1913) courts by Congress. Whether the 
227 U. 8. 88, 57 L. Ed. 431, 33 8. Ct. court would reach the same conclu- 
185. See also § 516. This chapter sion as the Board from the conflicting 
should be read in connection with the evidence is immaterial and the 
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further evidence was abandoned does not permit a court to treat an 
order as a nullity, if there is substantial evidence of the essential facts 
without such verification^^ If only part of the finding's are unsup- 
ported by evidence, the request for an adverse ruling by a court should 
be directed to these. The court should not necessarily treat the order 
based upon all the findings as void in toto}^ Thus even if an agency 
bases its determination upon an erroneous rule of law, the determina- 
tion will stand if the findings of fact, governed by the correct rule of 
law, are sufficient to sustain the determination and have substantial 
support in the evidence.^® 

The validity of findings must be decided upon, the evidence intro- 
duced before the agency. Other evidence upon the issues presented is 
clearly inadmissible in court. The rule is applicable even though 
the findings, because of the expiration of the term of office of the 
agency’s member who heard the testimony, have been made by his 
successor in office and are based only on a stenographic record of the 
testimony.^’^ 

The burden of showing that a finding is unsupported by substantial 
evidence is alwaj^'s upon the party making that elaim.^^ 

The fact that there is no substantial evidence to support an adminis- 
trative finding may appear from the pleadings.^® 

Where an administrative agency is provided to review the deter- 
mination of a lower administrative agenc}’’, it should sustain finding 
made by the agency below in the absence of proof sufficient to support 
a contrary finding.^^ 

court’s disagreement with the Board 15 Helvering v. Eankin (1935) 295 
could not warrant the disregard of IT. S. 123, 79 L. Ed. 1343, 55 S. Ct. 
the statutory division of authority 732. 

set up by Congress. ’ ’ (Mr. Justice 16 Louisville & N. E. Co. v. IJnited 

Black in National Labor Relations States (1918) 245 IT. S. 463, 62 L. Ed. 

Board v. Waterman S. S. Corp. (1940) 400, 38 S. Ct. 141. 

309 IT. S. 206, 226, 84 L. Ed. 704, 60 17 Seaside Improvement Co. v. Com- 

S. Ct. 493, rehearing denied 309 IT. S. missioner of Internal Eevenue (C. C. 
696, 84 L. Ed. 1036, 60 S. Ct. 611.) A. 2d, 1939) 105 P. (2d) 990, cert. 

See also § 516. den. 308 IT. S. 618, 84 L. Ed. 516, 60 

13 Spiller v. Atchison, T. & S. P. E. S. Ct. 263. 

Co. (1920) 253 IT. S. 117, 64 L. Ed. 18 See §§ 756, 764. 

810, 40 S. Ct. 466. 13 See § 730. 

14 Spiller V. Atchison, T. & S. P. R. 20 Commissioner of Internal Eeve- 

Co. (1920) 253 IT. S. 117, 64 L. Ed. nue v. Langwell Real Estate Corp. 

810, 40 S. Ct. 466. (G, 0. A. 7th, 1931) 47 P. (2d) 841. 
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§ 676. Eule Inapplicable Where All Evidence Not Set Forth in 
Administrative Eecord. 

A showing that substantial evidence supports a finding can only 
be made by reference to evidence in the administrative record.^^ Thus 
the substantial evidence rule cannot be applied to uphold a finding 
unless all the relevant evidence upon which the administrative agency 
made its determination is disclosed and set forth in the administrative 
record. That is, if the administrative record discloses only part of 
the evidence upon which the agency made its determination, the ad- 
ministrative findings are not binding upon the courts and are invalid, 
even if supported by substantial evidence in the record made.®® 
Wliere a statute provides for an administrative record this implies 
that all facts found and their sources shall be shown in the record 
and be open to challenge and opposing evidence.®® 


§ 577. When Claim of Lack of Substantial Evidence May Not Be 
Made. 

A contention that administrative findings are not supported by 
substantial evidence may not be made where all relevant portions of 
the evidence taken before the agency are not before the court.®^ 


21 See § 314 et seq., and § 586. 

22 See Ohio Bell Telephone Co. v. 
Public Utilities Commission (1937) 
301 U. S. 292, 81 L. Ed. 1093, 57 S. 
Ct. 724. 

23 Crowell V. Benson (1932) 285 U. 
S. 22, 76 L. Ed. 598, 52 S. Ct. 285. 
See also § 316. 

24 Board of Tax Appeals. 

Eobinson v. Commissioner of In- 
ternal Eevenue (C. 0. A. 9th, 1938) 
97 E. (2d) 552; Kendrick Coal & Dock 
Co. V. Commissioner of Internal Eev- 
enue (C. C. A. 8th, 1928) 29 P. (2d) 
559, See Commissioner of Internal 
Eevenue v. Continental Screen Co. 
(C. C. A. 6th, 1931) 53 E. (2d) 210. 
Interstate Oommerce Commission. 

* Mississippi Valley Barge Line Co. 
V. United States (1934) 292 U. S. 
282, 78 L. Ed. 1260, 54 S. Ct. 692; 
United States v. Northern Pae. E. Co. 


(1933) 288 U. S. 490, 77 L. Ed. 914, 
53 S. Ct. 406; Chicago, L & L. B. Co, 
V. United States (1926) 270 U. S. 287, 
70 L. Ed. 590, 46 S. Ct. 226; Nashville, 

O. & St. L. E. Co. V. Tennessee (1923) 
262 U. S. 318, 67 L. Ed. 999, 43 S. Ct. 
583; *Louisi!3.na & Pine Bluff E. Co. 
V. United States (1921) 257 U. S. 114, 
66 L. Ed. 156, 42 S, Ct. 25; Spiller v. 
Atchison, T. & S. E. Ey. Co. (1920) 
253 U. S. 117, 64 L. Ed. 810, 40 S. 
Ct. 466; * Hudson & M. E. Co. v. 
Hardy (C. C. A. 2d, 1939) 103 E. (2d) 
327, cert. den. 307 U. S. 640, 83 L. 
Ed. 1521, 59 S. Ct. 1038; Department 
of Public Works v. United States 
(D. C. W. D. Wash., S. Div., 1932) 
55 E. (2d) 392; * Atchison, T. & S, E. 
Ey. Co. V. United States (1931) 51 

P. (2d) 510, rev’d on other grounds 
284 U. S. 248, 76 L. Ed. 273, 52 S. Ct, 
146; Philadclphia-Detroit Lines v. 
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Where a case readies the Supreme Court upon petition for cer- 
tiorari, a party may not argue that administrative findings are not 
supported by substantial evidence if its petition for certiorari does 
not present that question.^® AVhere, instead of the record of testimony 
before the Board of Tax Appeals, there was introduced before the 
reviewing' court only a praecipe specifying certain verbatim extracts 
from the stenog-rapher’s report of that testimony, no record adequate 
for review of the Board’s findings of facts is presented/'® Where the 
attack is in effect a demurrer to the findings, and a claim, without 
traversing them, that they do not support the order, the findings must 
lie accepted as conclusive, and the existence of substantial evidence 
presumed/’^ 


§ 578. Collateral Attack. 

In a direct proceeding to annul or set aside an order to which the 
agency or the government creating it is a party, the plaintiffs are 
entitled to rely on the lack of substantial evidence to sustain a ma- 
terial finding, as a basis for attacking the order. The court will con- 
sider this objection on the evidence.^® To prevail in a collateral at- 
tack upon an order in a suit in which the agency and the government 
are not parties, it has been held that those making the attack must, 
to prevail, show that the order was void on the face of the findings 
without regard to the evidence or the absence of it.®® Thus in a suit 
by a railroad to prevent state authorities from penaiming it for eom- 


United States (D. 0. S. D. Ma., Jack- 
sonville Div., 1939) 31 P. Supp. 188, 
afl’d 308 U. S. 528, 84 L. Ed. 446, 
60 S. Ct. 384, rehearing denied 309 XJ. 
S. 694, 84 L. Ed. 1035, 60 S. Ct. 513; 
Visceglia v. United States (D. C. S. 
D. N. Y., 1938) 24 F. Snpp. 355; 
Koppers Gas & Coke Co. v. United 
States (D. G. D. Minn., 3d Div., 1935) 
11 F. Supp. 467; Cape Pear Eailways, 
Inc, V. United States (D. C. E. D. Va., 
Eicliraond Div,, 1934) 7 F. Supp. 429, 
aff’d per curiam (1935) 294 U. S. 693, 
79 L. Ed. 1232, 55 S. Ct. 403. 
I'Tational Labor Eelations Board. 

National Labor Eelations Board v. 
Newport News Shipbuilding & Dry- 
Dock Co. (1939) 308 U. S. 241, 84 L. 
Ed. 219, GO S. Ct. 203. 


State Agencies. 

Patterson v. Stanolind Oil & Gas 
Co. (1939) 305 U. S. 376, S3 L. Ed. 
231, 59 S. Ct. 259. 

25 Washington, Va. & Md. Coach 
Co. V. National Labor Eelations 
Board (1937) 301 U. S. 142, 81 L. Ed. 
965, 57 S. Ct. 648. 

26 Commissioner of Internal Eev- 
enue v. Continental Screen Co. (C. C. 
A. 6th, 1931) 53 F. (2d) 210. 

27 Federal Trade Commission v. 
Wallace (G. C. A. 8tli, 1935) 75 P. 
(2d) 733. 

28 State of New York v. United 
States (1922) 257 U. S. .591, 66 L. Ed. 
385, 42 S. Ct. 239. 

State of New York v. United 
States (1922) 257 U. S. 591, 66 L, Ed. 
385, 42 S. Ct. 239. 
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plying witli an order of the Interstate Commerce Commission, to which 
suit the United States and the Commission are not parties, it has been 
held that the defense of the state authorities contesting the order’s 
validity is a collateral attack upon the order, in which the question 
of the sufficiency of the evidence may not be determined.^® 

A suit to enforce a reparation order does not involve collateral at- 
tack on the order in question, and lack of substantial evidence to sup- 
port the agency’s findings may be interposed as a defense in such a 
suit.®^ 


§ 579. Admission of Incompetent Evidence Immaterial : Informal 
Proof. 

Statutes setting up administrative schemes often provide that the 
rules of evidence prevailing in courts of law and equity shall not be 
controlling.®^ Accordingly, if an administrative finding is supported 
by substantial evidence, the admission of matter which is incompetent 
irrelevant, or immaterial under the rules of evidence applicable to 
judicial proceedings does not affect its validity.®® 

The inquiry of a board of the character of the Interstate Com- 
merce Commission should not be too narrowly constrained by tech- 
nical rules as to the admissibility of proof. Its function is largely 
one of investigation, and it should not be hampered by those naiwow 
rules which prevail in trials at common law where a strict corre- 
spondence is required between allegation and proof. The Commission 
is an administrative body and, even where it acts in a quasi- judicial 
capacity, is not limited by the strict rules as to the admissibility of 
evidence which prevail in suits between private parties.®^ Thus, 


30 State of New York v. United 
States (1922) 257 U. S. 591, 66 L. Ed. 
385, 42 S. Ct. 239. 

31 Willamette Iron & Steel Works 
V. Baltimore & O. E. Co. (C. C. A. 
9tli, 1938) 29 r. (2d) 80. 

32 E. g., the National Labor Eola- 
tions Act, § 10 (b), 29 USOA 160 (b). 
See the statutes collected in Appendix 
A, §§ 831-860. 

38 Alien Oases. 

United States ex rel. Bilokumsky 
V. Tod (1923) 263 U. S. 149, 68 L. Ed. 
221, 44 S. Ct. 54. 

Interstate Commerce Commission. 
United States v. Abilene & S. E. 


Co. (1924) 265 U. S. 274, 68 L. Ed. 
1016, 44 S. Ct. 565; Spiller v. Atch- 
ison, T. & S. F. Ey. Co. (1920) 253 
U. S. 117, 64 L. Ed. 810, 40 S. Ct. 
466. 

National Labor Relations Board. 

National Labor Eelations Board v. 
Bell Oil & Gas Co. (C. C. A. 5th, 
1938) 98 F. (2d) 870. 

State Agencies. 

Northern 3?ae. E. Co. v. Depart- 
ment of Public Works (1925) 268 
U. S. 39, 69 L, Ed. 837, 45 S. Ct. 412. 

34 Spiller v. Atchison, T. & S. F. 
By. Co, (1920) 253 U. S. 117, 64 L. 
Ed. 810, 40 S. Ct. 466. 
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wliere claims have been assigned to a party before the commission, 
he offers to file all the assignments, and a copy of one is inserted in the 
stenographer ’s notes, there is substantial evidence to support the find- 
ing that the claims were assigned. There is no need, in so summary a 
proceeding, for formal proof of the handwriting of the assignors, in 
the absence of objection or contradiction.^® 

Whatever the effect of seasonable objection may be, evidence not 
objected to as hearsay when introduced, or at any time during the 
hearing before the agency, is, as in a court, to be considered and ac- 
corded its natural probative effect, as if it were in law admissible. 
Where it is so introduced and substantially corroborated by original 
evidence cleaiiy admissible against the parties to be affected, an 
agency is not to be regarded as having acted arbitrarily, nor may its 
findings and order be rejected as wanting in support, simply because 
hearsay evidence was considered with the rest.^® When hearsay evi- 
dence is admitted, and accepted very much as the testimony of an ex- 
pert witness might have been accepted, whether the witness has shown 
such special knowledge as to qualify him to testify as an expert is for 
the agency to determine; and its decision thereon is not to be set aside 
by the courts unless clearly shown to have been unfounded.®^ 

§ 580. — Absence of Testimony by Some Parties Fot a Defect. 

The absence of testimony by some of the parties affected is not a 
defect. Where the finding is amply sustained by the evidence it is 
unimportant that only five of a great number of affected parties had 
wutn esses at a hearing. The commission may quite properly give con- 
sideration to these five. In eoirsidering whether the record supports 
the findings the court gives no consideration to the number of wdt- 
nesses, or the weight to be given the testimony of any.^® 

§ 581. State Gases: Application of Eule by State Court Final. 

Where a state court decides that a state agency’s finding is sup- 
ported by substantial evidence, a mere allegation of denial of due 

SSSpiller V. Atchison, T. & S. P. Ey. Co. (1920) 253 U. S. 117, 64 L. 
Ey. Co. (1920) 253 U. S. 117, 64 L. Ed. 810, 40 S. Ct. 466. 

Ed. 810, 40 S. Ct. 466. 38 Youngstown Sheet & Tube Co. v. 

SBSpiller v. Atchison, T. & S. F. United States (D. G. N. D. Ohio, E. 
Ey. Co. (1920) 253 U. S. 117, 64 L. Div., 1934) 7 E. Supp. 33, aff’d 295 
Ed. 810, 40 S. Ct. 466. U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 

37Spiller v. Atchison, T. & S. E. 822. 
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process, without a claim of confiscation or other further constitutional 
objection, presents no federal question.®^ 

§ 582. Rule Does Mot Apply to Judicial Questions Including' 
Mixed Questions of Law and Fact. 

The substantial evidence rule has no application whatever to ad- 
ministrative decivsioiis of constitutional or other judicial questions,^® 
including mixed questions of law and faet.^^ 

§ 583. Substantial Evidence — Other Phrases. 

Statutes requiring that an agency’s order be based upon ‘‘evi- 
dence,’’^® or providing that the agency’s finding upon the facts, if 
supported by ‘ ‘ evidence, ’ ’ shall be conclusive mean substantial evi- 
dence.^^ The statement in a statute that evidence in an administra- 
tive proceeding to overcome the effect of a presumption must be sub- 
stantial adds nothing to the well understood principle that a finding 
must be supported by evidence.^® 

The following i^hrases have been used as the equivalent of the 


39 Bell Telephone Co. v. Pennsyl- 
vani.T, Public Utility Commission 
(1940) 309 U. S. 30, 84 L. Ed. 563, 
60 S. Ct. 411. 

40 See Priseher & Co., Ine. v. Bake- 
lite Gorp. (Ct. Oust. & Pat. App., 
1930) 39 P. (Od) 247, cert. den. 2S2 
U. S. 852, 75 L. Ed. 755, 51 S. Ct. 29. 
See also §§ 262, 424 et seq. 

41 Board of Tax Appeals. 

Helvexing v. Eanldn (1935) 295 U. 
S. 123, 79 L. Ed. 1343, 55 S. Ct. 732; 
Parish v. Commissioner of Internal 
Eevenue (0. C. A. 5th, 1939) 103 P. 
(2d) 63; Hoag v. Commissioner of 
Internal Eerenue (C. C. A. 10th, 
1938) 101 P. (2d) 948; Helvering v. 
Elkhorn Coal Co. (C. C. A. 4th, 1937) 
95 P. (2d) 732, cert. den. 305 U. S. 
605, 83 L. Ed. 384, 59 S. Ct. 65. 
Interstate Commerce Commission. 

United States v. Idaho (1936) 298 
U. S. 105, 80 L. Ed. 1070, 56 S. Ct. 
690. 


Secretary of the Interior. 

United States v. Corporation of the 
President of the Church of Jesus 
Christ of Latter-Day Saints (0. C. A. 
10th, 1939) 101 P. (2a) 156. See, how- 
ever, ’Whitcomb v. White (1909) 214 

U. S. 15, 53 L. Ed. 889, 29 S. Ct. 599. 
42 Vernon’s Ann. Civ. St. Texas, 

Art. 6008, §§ 11, 12. 

43 E. g., the National Labor Ee- 
lations Act, 29 USCA 160(e). 

44 National Labor Eelations Board 

V. Waterman S. S. Corp. (1940) 309 
U. S. 206, 84 L. Ed. 704, 60 S. Ct. 
493, rehearing denied 309 U. S. 696, 
84 L. Ed. 1036, 60 S. Ct. 611; * Con- 
solidated Edison Co. v. National 
Labor Eelations Board (1938) 305 U. 
S. 197, 83 L. Ed. 126, 59 S. Ct. 206. 

45 Del Veeehio v. Bowers (1935) 
296 U. S. 280, 80 L. Ed. 229, 56 S. 
Ct. 190. 
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standard plirase ‘'substantial evidence”: “evidence,”^® “adequate” 
evidence or proof, “adequate basis for tlie court’s finding, 
“ample” evidence or support in the evidence,-^ that a conclusion is 
“amply justified by the record,”®® “any evidence,”®^ “competent 


46 Alien Cases. 

Kessler v. Streclcer (1939) 307 U. 
S. 22, 83 L. Ed. 1082, 59 S. Ct. 694. 
Interstate Commerce Commission. 

Standard Oil Co. v. United States 
(1931) 283 U. S. 235, 75 L. Ed. 999, 
51 S. Ct. 429; Chicago, E. I. & P. E. 
Co. V. United States (1927) 274 U. S. 
29, 71 L. Ed. 911, 47 S. Ct. 486. 
National Labor Eelations Board. 

Consolidated Edison Co. y. National 
Labor Eelations Board (1938) 305 U. 
S. 197, S3 L. Ed. 126, 59 S. Ct. 206; 
National Labor Eelations Board v. 
Pruchauf Trailer Co. (1937) 301 U. S. 
49, 81 L. Ed. 918, 57 S. Ct. 642, 108 
A. L. E. 1352; National Labor Ee- 
lations Board v. Jones & Laughliii 
Steel Corp, (1937) 301 U. S. 1, 81 L. 
Ed. 893, 57 S. Ct. 615, 108 A. L. E. 
1352. 

State Agencies. 

Bell Telephone Co. v. Pennsylvania 
Public Utility Commission (1940) 
309 U. S. 30, 84 L. Ed. 563, 60 S. Ct. 
411. 

Veterans’ Administration. 

Del Veeehio v. Bowers (1935) 296 
U. S. 280, 80 L. Ed. 229, 56 S. Ct. 
190. 

Workmen’s Compensation Cases. 

South Chicago Coal & Dock Co. v. 
Bassett (1940) 309 U. S. 251, 84 L. 
Ed. 732, GO S. Ct. 544. 

47 Interstate Commerce Commission. 
United States v. Northern Pae. E. 

Go. (1933) 288 U. S. 490, 77 L. Ed. 
914, 53 S. Ct. 406; Manufacturers E. 
Co. V, United States (1918) 246 U. 
S. 457, 62 L. Ed. 831, 38 S. Ct. 383. 
The President. 

A. L. A. Sehechter Poultry Corp. v. 
United States (1935) 295 U. S. 495, 
79 L. Ed. 1570, 55 S. Ct. 837, 97 A. 
L. E. 947. 


State Agencies. 

United Gas Public Service Co. v, 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. 483; Public Service Commission 
V. Havemeyer (1936) 296 U. S. 506, 
80 L. Ed. 357, 56 S. Ct. 360, rehearing 
denied 297 U. S. 727, 80 L. Ed. 1010, 
56 S. Ct. 496. 

48 Eichholz v. Public Service Com- 
mission (1939) 306 U. S. 268, 275, 83 
L. Ed. 641, 59 S. Ct. 532, rehearing 
denied 306 U. S. 669, 83 L. Ed. 1063, 
59 S. Ct. — . 

49 Interstate Commerce Commission. 

The Assigned Car Cases (1927) 274 
U. S. 56-1, 71 L. Ed. 1204, 47 S. Ct. 
727; Western Paper Makers’ Chemi- 
cal Co. V. United States (1926) 271 
U. S. 268, 70 L. Ed. 941, 46 S. Ct. 
500; Colorado v. United States 
(1926) 271 U. S. 153, 70 L. Ed. 878, 
46 S. Ct. 452; United States v. Illi- 
nois Cent. E. Co. (1924) 263 U. S. 
515, 68 L. Ed. 417, 44 S. Ct. 189; The 
New England Divisions Case (1923) 
261 U. S. 184, 67 L. Ed. 605, 43 S. Ct. 
270. 

Secretary of Agricultiure. 

Tagg Bros. & Moorhead v. United 
States (1930) 280 U. S. 420, 74 L. Ed. 
524, 50 S. Ct. 220. 

60 United States ex rel. Milwaukee 
Social Democratic Pub. Co. v. Burle- 
son (1921) 255 U. S. 407, 65 L. Ed. 
704, 41 S. Ct. 352 (Postmaster- 
General). 

61 United States ex rel. Vajtauer v. 
Commissioner of Immigration (1927) 
273 U. S. 103, 71 L. Ed. 560, 47 S. 
Ct. 302. 
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evidence,”®^ ^'enougli evidence, ” ^‘pertinent evidence,”®^ “some 
evidence, ” “ substantial support in the evidence, ” “ sufficient evi- 
dence,” “ground for holding, ”^8 ^i^^t the record “is not wholly 
barren of evidence,” “reasonable support in the record,” “suf- 
ficient basis for the . . . determination, ” and “ testimony. ” 

§ 584. Extent of Court’s Ri^ht to Search for Presence of Sub- 
stantial Evidence. 

Whether there is substantial evidence to support an administrative 
finding, that is, the legal effect of evidence, is a question of law.®® 

62 Western Paper Makers’ Chemi- tions Board v. Pansteel Metallurgical 

cal Co. V. United States (D. C. W. D. Corp. (1939) 306 U. S. 240, 83 L, Ed. 

Mich., S. Div., 1925) 7 P. (2d) 164, 627, 59 S. Ct. 490, 123 A. L- E. 599. 

aff’d 271 U. S. 268, 70 L. Ed. 941, 46 57 United States v. American Sheet 

S. Ct. 500. & Tin Plate Co. (1937) 301 U. S. 402, 

53 South Chicago Coal & Dock Co. 409, 81 L. Ed. 1186, 57 S. Ct. 804; 

V. Bassett (1940) 309 U. S. 251, 84 L. Claiborne-Annapolis Perry Co. v. 

Ed. 732, 60 S. Ct. 544 (Compensa- United States (1932) 285 U. S. 382, 

tion) ; Claiborne-Annapolis Perry Co. 76 L. Ed. 808, 52 S. Ct. 440. 

V. United States (1932) 285 U. S. 68 Lloyd Sabaudo Societa Anonima 
382, 76 L. Ed. 808, 52 S. Ct. 440. v. Elting (1932) 287 U. S. 329, 77 L. 

64 New ITork Central Securities Ed. 341, 53 S. Ct. 167. 

Corp. V. United States (1932) 287 U. 69 Consolidated Edison Co. v. Na- 
S. 12, 77 L. Ed. 138, 53 S. Ct. 45; tional Labor Eelations Board (1938) 

Inland Steel Co. v. United States 305 U. S. 197, 83 L. Ed. 126, 59 S. Ot. 

(D. C. N. D. 111., E. Div., 1938) 23 206. 

P. Supp. 291, aff’d 306 U. S. 153, 83 60 United States es rel. Milwaukee 

L. Ed. 557, 59 S. Ct. 415. Social Democratic Pub. Co. v. Burle- 

65 United States ex rel. Vajtauer v. son (1921) 255 U. S. 407, 65 L. Ed. 

Commissioner of Immigration (1927) 704, 41 S. Ct. 352. 

273 U. S. 103, 71 L. Ed. 560, 47 S. Ct. 61 Illinois Commerce Commission v. 
302. United States (1934) 292 U. S. 474, 

66 Board of Tax Appeals. 78 L. Ed. 1371, 54 S. Ct. 783. 

Helvering v. Eankin (1935) 295 U. 68 Federal Trade Commission v. 
S, 123, 79 L. Ed. 1343, 55 S. Ct. 732. Standard Education Society (1937) 
Interstate Commerce Commission. 302 U. S. 112, 82 L. Ed. 141, 58 S. Ct. 

Chicago, E. I. & P. E. Co. v. United 113, rehearing denied 302 U. S. 779, 
States (1927) 274 U. S. 29, 71 L. Ed. 82 L. Ed. 602, 58 S. Ct. 365; Federal 
911, 47 S. Ct. 486. Trade Commission v. Algoma Lumber 

National Labor Eelations Board. Co. (1934) 291 U. S. 67, 78 L. Ed. 

National Labor Eelations Board v. 655, 54 S. Ct. 315; Oregon-Washington 
Waterman S. S. Corp. (1940) 309 U. E. & Nav. Co. v. United States (D. C. 
S. 206, 84 L. Ed. 704, 60 S. Ct. 493, D. Ore., 1931) 47 P. (2d) 250, aff’d 
rehearing denied 309 U. S. 696, 84 288 U. S. 14, 77 L. Ed. 588, 53 S. Ot. 

L. Ed. 1036, 60 S. Ct. 611; National 266. 

Labor Eelations Board v. Newport 68 interstate Commerce Commis- 

News Shipbuilding & Dry Dock Co. sion v. Louisville & N. E. Co. (1913) 
(1939) 308 U. S. 241, 84 L. Ed. 219, 227 U. S. 88, 57 L. Ed. 431, 33 S. Ct. 

60 S. Ct. 203; National Labor Bela- 185. \ 
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Hence the court may examine the evidence to ascertain whether the 
agency’s findings are supported by substantial evidence.®'^ It may ex- 
amine to see whether the evidence was sufficiently broad in scope, 
whether it tends to prove the point in support of which it is offered,®® 
or is otherwise sufficiently specific to support findings having par- 
ticular application in individual cases, though general in form and 
nature,®"^ and above all, whether it rationally supports the findings 


64 See § 586. 

Board of Tax Appeals. 

Washburn v. Commissioner of In- 
ternal Revenue (C. C. A. 8th, 1931) 
51 F. (2d) 949. 

Court of Claims. 

United States v. Clark (1878) 96 
U. S. 37, 24 L. Ed. 696. 

Federal Trade Coirunission. 

International Shoe Co. v. Federal 
Trade Commission (1930) 280 U. S. 
291, 74 L. Ed. 431, .50 S. Ct. 89; Fed- 
eral Trade Commission v. Curtis Pub. 
Co. (1923) 260 U. S. 568, 67 L. Ed. 
408, 43 S. Ct. 210. 

Interstate Commerce Commission. 

Florida v. United States (1931) 282 
U. S. 194, 7,5 L. Ed. 291, 51 S. Ct. 
119; Baltimore & 0. R. Co. v. United 
States (192S) 277 U. S. 291, 72 L. Ed. 
885, 48 S. Ct. 520; The Assigned Car 
Cases (1927) 274 U. S. 564, 71 L. Ed. 
1204, 47 S, Ct. 727; Northern Pac. 
R. Co. V. Department of Public 
Works (1925) 268 U. S. 39, 69 L. Ed. 
837, 45 S. Ct. 412; Florida East Coast 

R. Co. V. United States (1914) 234 U. 

S. 167, 58 L. Ed. 1267, 34 S. Ct. 867; 
* Interstate Commerce Commission v. 
Louisville & N. R. Co. (1913) 227 U. 
S. 88, 57 L. Ed. 431, 33 S. Ct. 185; 
Chicago & E. I. Ey. Co. v. United 
States (D. C. N. D, III., E. Div., 1930) 
43 F. (2d) 987. 

National Labor Relations Board. 

Consolidated Edison Co. v. Na- 
tional Labor Relations Board (1938) 
305 U. S. 197, 83 L. Ed. 126, 59 S. Ct. 
206. 


State Agencies. 

Illinois Cent. R. Co. v. Vest (D. C. 
E. D. Ky., 1927) 39 F. (2d) 658. 
Quotations. 

“And an inquiry into the facts be- 
fore the Commission, in order to 
ascertain whether its findings are 
thus vitiated, belongs to the judicial 
province and does not trench upon, 
or involve the exercise of, adminis- 
trative authority. Such an examina- 
tion is not concerned with the weight 
of evidence or with the wisdom or 
expediency of the administrative ac- 
tion.” (Mr. Chief Justice Hughes 
in Federal Radio Commission v. Nel- 
son Bros. Bond & Mtg. Co. (1933) 
289 U. S. 266, 277, 77 L. Ed. 1166, 53 
S. Ct. 627, 89 A. L. R. 406.) 
Miscellaneous. 

The eases cited are only those 
which support the statement with 
some degree of articulation. Ob- 
viously every opinion which makes 
an examination of the evidence in an 
administrative record, follows the 
rule. 

65 Baltimore & 0. E. Co. v. United 
States (D. C. N. J., 1930) 43 F. (2d) 
603, aff’d 284 U. S. 195, 76 L. Ed. 
243, 52 S. Ct. 109. 

66 Baltimore & 0. E. Co. v. United 
States (1928) 277 U. S. 291, 72 L. 
Ed. 885, 48 S. Ct, 520. 

67 The Assigned Car Cases (1927) 
274 U. S. 564, 71 L. Ed. 1204, 47 S. 
Ot. 727; Northern Pac. E. Co. v. De- 
partment of Public Works (1925) 
268 U. S. 39, 69 L. Ed. 837, 45 S. Ot. 
412. 
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wlieii contrary evidence which may be considered weightier in effect is 
disregarded.®® 


§ 585. — Special Extension of This Power in Federal Trade Com- 
mission Cases. 

In Federal Trade Commission cases, the court is emj)owered by 
statute to make and enter upon the pleadings, testimony, and proceed- 
ings, a decree affirming, modifying or setting aside the Commission’s 
order.®® This power of review is broader in scope than the court’s 
power respecting the Interstate Commerce Commission.'^® This en- 
larges its power to look into the evidence before the agency so that it 
may ascertain for itself the issues presented and whether there are ma- 
terial facts not reported by the Coramlssion.'^i If this inspection shows 
substantial evidence relating to facts from which different conclusions 
reasonably may be drawn, the matter will ordinarily be remanded to 
the commission for additional findings, although the court may de- 
cide the controversy without remand.’^® The ultimate determination 
of what constitutes an unfair method of competition is for the court, 
not the commission. It is a judicial question.'^^ 


§ 586. What Constitutes Substantial Evidence. 

Substantial evidence is more than a mere scintilla. It means such 


relevant evidence as a reasonable 


63 Federal Trade Commi.ssion. 

International Shoe Co. v. Federal 
Trade Commi.ssion (1930) 280 U. S. 
291, 74 L. Ed. 431, ,50 S. Ct. 89; 
Federal Trade Commission v. Curtis 
Pub. Co. (1923) 260 U. S. 568, 67 L. 
Ed. 408, 43 S. Ct. 210. 

Interstate Commerce Commis.sion. 

Florida East Coast R. Co. v, United 
States (1914) 234 U. S. 167, 58 L. Ed. 
1267, 34 S. Ct. 867; Illinois Cent, R. 
Co. V. Vest (D. C. E. D. Ky., 1927) 
39 P. (2d) 658. See Florida v. United 
States (1931) 282 U. S. 194, 75 L. Ed. 
291, 51 S. Ct. 119. 

69 Federal Trade Commission v. 
Curtis Pub. Co. (1923) 260 U. S. 568, 
67 L. Ed. 408, 43 S. Ct. 210. 

VO International Shoe Co. v. Federal 
Trade Commission (1930) 280 U. S. 


mind might accept as adequate to 

291, 74 L. Ed. 431, 50 S. Ct. 89; 

* Federal Trade Commission v. Curtis 
Pub. Co. (1923) 260 U. S. 568, 67 L. 
Ed. 408, 43 S. Ct. 210. 

VI Federal Trade Commission v. 
Curtis Pub. Co. (1923) 260 U. S. 568, 
67 L. Ed. 408, 43 S. Ct. 210. 

V2 International Shoe Co. v. Fed- 
eral Trade Commission (1930) 280 U. 
S. 291, 74 L. Ed. 431, 50 S. Ct. 89; 

* Federal Trade Commission v. Curtis 
Pub. Co. (1923) 260 U. S. 568, 67 L. 
Ed. 408, 43 S. Ct. 210. 

73 * Federal Trade Commission v. 
Curtis Pub. Co. (1923) 260 U. S, 508, 
67 L. Ed. 408, 43 S. Ct. 210. 

V4 Federal Trade Commission v. 
Curtis Pub. Co. (1923) 260 U. S. 568, 
67 L. Ed. 408, 43 S. Ct. 210. See 
also § 463. 
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support a coiielusion ; evidence furnishing a substantial basis of 
fact from whieli the fact in issue can reasonably be inferred^® This 


75 * Consolidated Edison Co. t. Na- 
tional Labor Relations Board (1938) 
305 U. S. 197, 83 L. Ed. 126, 59 S. 
Ct. 206; National Labor Relations 
Board v. Columbian Enameling & 
Stamping Co. (1939) 306 U. S. 292, 
83 L. Ed. 660, 59 S. Ct. 501; Inter- 
state Commerce Commission v. Union 
Pac, E. Co. (1912) 222 U. S. 541, 56 
L. Ed. 608, 32 S. Ct. 108. 

For an example of substantial evi- 
dence, see Spiller v. Atchison, T. & S. 
F, E. Co. (1920) 253 U. S. 117, 64 L. 
Ed. 810, 40 S. Ct. 466. 

The rule with respect to a jury 
verdict in judicial proceedings is sub- 
stantially the same. Gunning v. 
Cooley (1930) 281 U. S. 90, 74 L. Ed. 
720, 50 S. Ct. 231. 

“Third. The sufficiency of the evi- 
dence to siistain the findings of the 
Board with respect to coercive practices, 
discrimination and discharge of em- 
ployees. — The companies contend that 
the Court of Appeals misconceived 
its power to review the findings and, 
instead of searching the record to 
see if they were sustained by 'sub- 
stantial’ evidence, merely considered 
whether the record was 'wholly 
barren of evidence’ to support them. 
We agree that the statute, in provid- 
ing that 'the findings of the Board 
as to the facts, if supported by evi- 
dence, shall be conclusive,’ means 
supported by substantial evidence. 
Washington, Y. & M. Coach Co. v. 
National Labor Relations Board, 301 
IT. S. 142, 147. Substantial evidence 
is more than a mere scintilla. It 
means such relevant evidence as a 
reasonable mind might accept as ade- 
quate to support a conclusion. Ap- 
palachian Electric Power Co. v. Na- 
tional Labor Relations Board, 93 F. 
2d 985, 989; Wational Labor Eela- 
tions Board v. Thompson Products, 


97 F. 2d 13, 15; Ballston-Stillwater 
Co. V. National Labor Relations 
Board, 98 F. 2d 758, 760. We do not 
think that the Court of Appeals in- 
tended to apply a different test. In 
saying that the record was not 
'wholly barren of evidence’ to sus- 
tain the finding of discrimination, 
we think that the court referred to 
substantial evidence. Ballston-Still- 
water Co. V. National Labor Rela- 
tions Board, supra. 

"The companies urge that the 
Board received 'remote hearsay’ and 
'mere rumor.’ The statute provides 
that 'the rules of evidence prevailing 
in courts of law and equity shall not 
be controlling.’ The obvious purpose 
of this and similar provisions is to 
free administrative boards from the 
compulsion of technical rules so that 
the mere admission of matter which 
would be deemed incompetent in ju- 
dicial proceedings would not invali- 
date the administrative order. Inter- 
state Commerce Comm ’n v. Baird, 
194 U. S. 25, 44; Interstate Commerce 
Comm’n v. Louisville & Nashville E. 
Co., 227 U. S. 88, 93; United States 
V. Abilene & Southern Ey. Co., 265 

U. S. 274, 288; Tagg Bros. & Moor- 
head V. United States, 280 U. S. 420, 
442. But this assurance of a desir- 
able flexibility in administrative pro- 
cedure does not go so far as to justify 
orders without a basis in evidence 
having rational probative force. Mere 
uncorroborated hearsay or rumor does 
not constitute substantial evidence.’’ 
(Mr. Chief Justice Hughes in Con- 
solidated Edison Co. v. National La- 
bor Relations Board (1938) 305 U. S. 
197, 229, 230, 83 L. Ed. 126, 59 S. Ct. 
206.) 

76 National Labor Relations Board 

V. A. S. Abell Co. (C. C. A. 4th, 1938) 
97 F. (2d) 951; Appalachian Electric 
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ordinarily means evidence whicli is competent, relevant, and mate- 
rial.’^'^ Substantial evidence may not consist of mere uncorroborated 
Iiearsay or rumor, other incompetent evidence,'’'^ or evidence which 
merely creates suspicion or gives equal support to inconsistent infer- 
ences.®® But substantial evidence includes all conduct which forms 
a basis for inference,®^ and is not confined strictly to matter regarded 
as competent in judicial jiroceedings.®^ 


§ 587. — Evidence Taken in Investigatory Proceeding. 

Data collected by an agency solely in the exercise of its function of 
investigation constitute ordinarily evidence sufficient to support an 
order, if the data are duly made part of the record in the case in 
which the order is entered,®^ and full right of cross-examination is 
afforded,®® but if not so introduced, the data cannot be treated as evi- 
dence in an adversary proceeding. A proceeding is adversary, al- 
though instituted by the agency, if it may result in an order in favor 
of one party subject to regulation as against another.®® Inquests and 
inquisitions, if expressly authorized, are, at common law, admissible 
in evidence in judicial proceedings, thus constituting an exception to 
both the hearsay rule and the rule against opinion evidence.®''^ Some 


Power Co. v. National Labor Eela- 
tions Board (C. C. A. 4tli, 1938) 93 
P. (2a) 985. 

77 * National Labor Relations Board 
V. Bell Oil & Gas Co. (C. 0. A. 5tb, 
1938) 98 P. (2d) 870; National Labor 
Relations Board v. Bell Oil & Gas Co. 
(C. C. A. 5th, 1938) 98 P. (2d) 406. 

78 Consolidated Edison Co. v. Na- 
tional Labor Relations Board (1938) 
305 U. S. 197, 83 L. Ed. 126, 59 S. Ct. 
206; Tri-State Broadcasting Co. v. 
Federal Communications Commission 
(1938) 68 App. D. C. 292, 96 P. (2d) 
564. See National Labor Relations 
Board v. Remington Rand, Inc. (C. 0. 
A. 2d, 1938) 94 F. (2d) 862. 

79 Tri-State Broadcasting Co. v. 
Federal Communications Commission 
(1938) 68 App. D. C. 292, 96 P. (2d) 
564. 

80 Appalachian Electric Power Co. 
V. National Labor Relations Board 
(0. 0. A. 4th, 1938) 93 P. (2d) 985. 

81 United States ex rel. Vajtaner v. 


Commissioner of Immigration (1927) 
273 U. S. 103, 71 L. Ed. 560, 47 S. Ct. 
302; United States ex rel. Biloltum- 
slcy V. Tod (1923) 263 IT. S. 149, 68 
L. Ed. 221, 44 S. Ct. 54. 

82 United States v. Abilene & S. 
E. Co. (1924) 265 U. S. 274, 68 L, Ed. 
1016, 44 S. Ct. 565; United States ex 
rel. Bilokumsky v. Tod (1923) 263 
U. S. 149, 68 L. Ed. 221, 44 S, Ct. 
54; Siiiller v. Atchison, T. & S. P. 

R. Co. (1920) 253 U. S. 117, 64 L. Ed. 
810, 40 S. Ct. 466. 

83 See § 57 et seq. 

84 United States v. Los Angeles & 

S. L. R. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. 

86 See §304. 

86 United States v. Abilene & S. R. 
Co. (1924) 265 U. S. 274, 68 L. Ed. 
1016, 44 S. Ct. 565. See also § 314 
et seq. 

87 United States v. Los Angeles & 
S. L. R. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ot. 413. 
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inquests are at common law iJi'ima facie evidence of the facts found,®® 
as are final valuations of the Interstate Commerce Commission under 
the Valuation Act.®® In the latter instance Congress has provided 
an adequate administrative remedy for the correction of errors in the 
final valuation and the classification thereof.®® 

§ 688. Interrogation of Prisoner in Alien Oases. 

An interrogation under oath by federal officials of one lawfully 
confined to a state prison, made, in the absence of counsel, without 
informing the prisoner of his right to refuse to answer and to have 
counsel, may be introduced in evidence in a deportation proceeding 
where the prisoner refuses to answer at the proceeding.®^ Such an 
examination is not an illegal search and seizure,®® and its introduction 
does not render a hearing unfair since a deportation proceeding is 
civil in its nature.®® In a civil case there is no presumption of citizen- 
ship comparable to the presumption of innocence, no privilege to 
refuse to testify, no rule against drawing an adverse inference from 
standing mute, nor any rule against involuntary confessions.®^ Vol- 
untary statements made by an alien to an immigration inspector while 
alien was in custody but before arrest are a fot'tiori admissible.®® 


§ 589. — Silence May Be Evidence, 

Conduct which forms a basis for inference is evidence, and silence 
is often evidence of the most persuasive character.®® But this is true 
only where there is a legal duty to give evidence. No inference may 


88 United States v. Los Angeles Sc 
S. L. E. Co. (1927) 273 U. S. 299, 71 
L. Ed. 051, 47 S. Ct. 413. 

89 49 USCA 19a. United States 
V. Los Angeles & S. L. E. Co. (1927) 
273 U. 8. 299, 71 L. Ed. 651, 47 S. 
Ct. 413. 

90 United States v. Los Angeles & 
S. L. E. Co. (1927) 273 U. 8. 299, 71 
L. Ed. 651, 47 8. Ct. 413. 

. 91 United States ex rel. Bilokumsky 
V. Tod (1923) 263 U. 8. 149, 68 L. 
Ed. 221, 44 8. Ct. 54. 

. 92 United States ex rel. Bilokumsky 
V. Tod (1923) 263 U. 8. 149, 68 L. Ed. 
221, 44 8. Ct. 54. 

93 United States ex rel. Bilokumsky 


V. Tod (1923) 263 U. S. 149, 68 L. Ed. 
221, 44 8. Ct. 54. 

94 United States ex rel. Bilokumsky 
V. Tod (1923) 263 U. 8. 149, 68 L. 
Ed. 221, 44 8. Ct. 54. 

95 Chan Nom Gee v. United States 
(C. C. A. 9th, 1932) 57 F. (2d) 646. 

96 United States ex rel. Yajtauer v. 
Commissioner of Immigration (1927) 
273 U. 8, 103, 71 L. Ed. 560, 47 S. 
Ct. 302; United States ex rel. Bilo- 
kumsky V. Tod (1923) 263 U. S. 149, 
68 L. Ed. 221, 44 8. Ct. 54; Chan Nom 
Gee V. United States (C. C. A. 9th, 
1932) 57 F. (2d) 646; Saksagansky v. 
Weedin (C. C. A. 9th, 1931) 53 F. 
(2d) 13. 
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be drawn from silence where there is no duty to speak.^’^ The weight 
to be given to silence which is evidence, like the weight to be given 
all evidence, is for the tribunal conducting the trial.^® 


§ 690. — Typical Evidence. 

Administrative agencies may reason from the particular to the 
general. When an investigation involves shipments to and from 
many places under varying conditions, typical instances justify gen- 
eral findings. To require specific evidence and separate adjudication 
ill respect to each of hundreds of instances would be tantamount to 
denying the possibility of granting relief.^ And evidence of individ- 
ual rates or divisions, said to be typical of all, aifords a basis for a 
finding as to any one.^ Congress may, consistently wdth the due 
process clause, create rebuttable presumptions and shift the burden 
of proof. It might therefore have declared in terms that when the 
Interstate Commerce Commission finds that evidence introduced is 
typical of operating conditions and of joint rates and divisions of 
the carriers of a group, it may be accepted as prima facie evidence 
bearing upon the proper divisions of each joint rate of every carrier 
in that group. Congress did so provide, in effect, when it imposed 
upon the Commission the duty of determining divisions, for only in 
that way could the task be done.® In such a case over six hundred 
carriers and millions of different rates wmuld be involved, and the 
need to be met urgent. To require specific evidence and separate 
adjudication with respect to each division of each rate of each carrier 
would be tantamount to denying the possibility of granting relief.^ 
In such ease serious injustice to any carrier can be avoided by its 
availing itself of the saving clause which allow^s anyone to exempt 


97 United States ex rel. Vajtauer v. 
Commissioner of Immigration (1927) 
273 U. S. 103, 71 L. Ed. 560, 47 S. 
Ct. 302. 

98 United States ex rel. Vajtaner v. 
Commissioner of Immigration (1927) 

273 U. S. 103, 71 L. Ed. 560, 47 S. Ct. 
302. 

99 The Assigned Car Cases (1927) 

274 U. S. 564, 71 L. Ed. 1204, 47 S. 
Ct. 727. 

I Georgia Public Service Commis- 
sion V. United States (1931) 283 U. 
S. 765, 75 L. Ed. 1397, 51 S. Ct. 619; 
Eailroad Commission v. Chicago, B. 


& Q. E. Co. (1922) 257 U. S. 563, 66 
L. Ed. 371, 42 S. Ct. 232, 22 A. L. E. 
1086. 

2 United States v. Abilene & S. E. 
Co. (1924) 265 IT. S. 274, 68 L. Ed. 
1016, 44 S. Ct. 565; The New England 
Divisions Case (1923) 261 U. S. 184, 
67 L. Ed. 605, 43 S. Ct. 270. 

3 The New England Divisions Case 
(1923) 261 U. S. 184, 67 L. Ed. 605, 
43 S. Ct. 270. 

4 The New England Divisions Case 
(1923) 261 U. S. 184, 67 L. Ed. 605, 
43 S. Ct. 270. 
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himself from the order, in whole or in part, on proper showing.® 
But such a clause cannot make valid an order so broad as to include 
all rates of any description when it is clear that this would include 
many rates not within the proper class or the reason of the order.® 
And evidence of traffic in the aggregate, while it should properly be 
taken into consideration by the commission, is not a substitute for 
tjT^ieal evidence as to individual joint rates and divisions. Such sub- 
stitution is bej’ond the commission’s power. Averages are apt to be 
misleading.'’^ Similarly, it is not necessary to take testimony from 
every party affected.® 

§ 591. — In Eate Oases. 

§ 692. Evidence as to One Part of Through Eate Competent 

as to Another Part and as to the Through Rate. 

In a hearing before the Interstate Commerce Commission, testimony 
of the reasonableness of “specifics” (proportionals) for part of a 
through rate is competent on the issue of the reasonableness of “spe- 
cifics” for other parts as to which there is no testimony, where there is 
testimony tending to show that the latter, on the basis of the former, 
are reasonable.® Such testimony is also competent on the issue of the 
reasonableness of the through rate.^® 

§ 593. Relevance of Net Income Upon Issue of Eeasonable- 


It is clearly unsound to say that the net operating profit accruing 
from a whole rate structure is not relevant evidence in determining 
whether the sum of the rates is fair.’^^ But where the reasonableness 
of one rate or class of rates is an issue, the total operating profit of 


5 The New England Divisions Case 
(1923) 261 U. S. 184, 67 L. Ed. 605, 
43 S. Ct. 270; Railroad Commission 
V. Chicago, B. & Q. E, Co. (1922) 257 
U. S. 563, 66 L. Ed. 371, 42 S. Ct. 
232, 22 A. L. E. 1086. 

6 Railroad Commission v. Chicago, 
B. & Q. R. Co. (1922) 257 U. S. 563, 
66 L. Ed. 371, 42 S. Ct. 232, 22 A. L. 
R. lose. 

7 United State.s v. Abilene & S. R. 
Co. (1924) 265 U. S. 274, 68 L. Ed. 
1016, 44 S. Ct. 565. 

8 Youngstown Sheet & Tube Co. v. 
United States (D. C. N. D. Ohio, E. 
Div., 1934) 7 P. Supp. 33, aff’d 295 


U. S. 476, 79 L. Ed. 1553, 56 S. Ct. 
822. 

8 Western Paper Makers’ Chemical 
Co. V. United States (D, C. W. D. 
Mich., S. Div., 1925) 7 P. (2d) 164, 
aff’d 271 U. S. 268, 70 L. Ed. 941, 46 
S. Ct. 500. 

10 Western Paper Makers’ Chemi- 
cal Co. V. United States (D. C. W. D. 
Mich., S. Div., 1925) 7 P. (2d) 164, 
aff’d 271 U. S. 268, 70 L. Ed. 941, 46 
S. Ct. 500. 

11 Dayton-Goose Creek E. Co. v. 
United States (1924) 263 U. S. 456, 
68 'L. Ed. 388, 44 S. Ct. 169, 33 A. L. 
R. 472. 


584 



Necessity of Substantial Evidence 


§ 595 

tlie railroad or public utility is of little use in reaeliing a conclusions^ 
Wliere the issue is the reasonableness of state rates, evidence to show 
that the revenue of a carrier from both scate and interstate commerce 
gives a fair profit is not relevant^® 

§ 694. Eisks from Refusal to Present Evidence. 

Where a party to an administrative proceeding withdraws from a 
hearmg, refusing to present evidence or cross-examine opposing wit- 
nesses, it has little, if any, ground to claim that an ensuing determina- 
tion of an administrative question is not supported by substantial 
evidence. Such a procedure invites an adverse determination of all 
administrative questions present, and the risk run is obvious.^^ 

A decision on an administrative question may not be assailed in 
court on the ground that it was based upon the hostile attitude of the 
agency toward the complainant or a group w^hich includes him, where 
he does not take advantage of his opportunity before the agency to 
present evidence to refute that offered in support of the position 
ultimately adopted by the decision.^® 

§ 595. When Findings Prima Facie Evidence Only: Statutory 
Provisions. 

Some statutes, instead of providing that administrative findings on 
administrative questions shall be conclusive if supported by substan- 
tial evidence, provide that the findings shall be only prima facie 
evidence of the facts, and allow for the taking of additional evidence 
by the reviewing eourt.^’^ 

12 Dayton-Goose Creek E. Co. v. merce Commission underlying repara- 

United States (1924) 263 U. S. 456, tion orders, in a civil suit for dani- 
68 L, Ed. 388, 44 S. Ct. 169, 33 A. L. ages under section 16 (2) of the 
E. 472. Interstate Commerce Act, "shall be 

13 Dayton-Goose Creek E. Co. v. prima facie evidence of the facts 

United States (1924) 263 U. S. 456, therein stated. See Meeker v. Le- 
68 L. Ed. 388, 44 S. Ct. 169, 33 A. L. high Valley E. Co. (1915) 236 U. S. 
E. 472. 412, 59 L. Ed. 644, 35 S. Ct. 328; Penn 

14 Associated Press v. National La- Anthracite Mining Co. v. Delaware 

bor Eelations Board (1937) 301 U. S. & H. E. Corp. (D. 0. M. D. Pa., 1936) 
103, 81 L. Ed. 953, 57 S. Ct. 650. 16 P. Supp. 732, aff’d (C. C. A. 3d, 

15 National Labor Eelations Board 1937) 91 E. (2d) 634, cert. den. (1938) 

V, Jones & Laughlin Steel Corp. 302 U. S. 756, 82 L, Ed. 585, 58 S. Ct. 
(1937) 301 U. S. 1, 81 L. Ed. 893, 283. 49 USOA 16 (2). 

57 S. Ct. 615, 108 A. L. E. 1353. 17 Findings of the Secretary of 

16 Findings of the Secretary of Commerce underlying an order to cease 

Agriculture under the Grain Stand- and desist from monopolistic prae- 
ards Act, 7 USOA 78. tiees in the fishing industry, 15 USCA 

Findings of the Interstate Com- 522. 
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CHAPTER 35 


NECESSITY THAT DETERMINATION BE NOT OTHERWISE 
ARBITRARY 


§ 096. Introduction. 

§ 597. Arbitrary Administrative Action in General. 

§ 598. — Arbitrary Decision of Judicial Question. 

§ 599. Arbitrary Classification. 

§ 600. Prescribed Forms of Account. 

§ 601. — Must Be Consistent with Good Morals. 

§ 602. — Difficulty of Accounting in Forms Prescribed. 

§ 603. Failure to Follow Controlling Judicial Decision. 

§ 604. Order So Vague as to Be Arbitrary. 

§ 605. Eelianee on Biased Employees of Agency. 

§ 606. Arbitrariness Occasioned by Elapse of Time and Change in Conditions. 

§ 596. Introduction. 

To be valid, an. administrative determination of an administrative 
question must be plainly ascertainable through ultimate and basic 
findings,^ and such findings must be supported by substantial evi- 
dence.^ There is a further requisite, not altogether logically sep- 
arable from the foregoing rules, to the effect that the determination 
must not be otherwise arbitrary. That is the subject of this chapter. 


§ 597. Arbitrary Administrative Action in General. 

When we consider the nature and the theory of our institutions of 
government, the principles upon which they are supposed to rest, 
and review the history of their development, we are constrained to 
eonelude that they do not mean to leave room for the play and action 
of purely personal and arbitrary power.® The due process clause 


iSee §§ 550, 564 et seq. 

2 See § 575 et seq. 

3 “When we consider the nature and 
the theory of our institutions of gov- 
ernment, the principles upon which 
they are supposed to rest, and review 
the history of their development, we 
are constrained to conclude that they 
do not mean to leave room for the 
play and action of purely personal 
and arbitrary po%ver. Sovereignty it- 
self is, of course, not subject to law, 


for it is the author and source of 
law; but in our system, while sover- 
eign powers are delegated to the 
agencies of government, sovereignty 
itself remains with the people, by 
whom and for whom all government 
exists and acts. And the law is the 
definition and limitation of power. 
It is, indeed, quite true, that there 
must always be lodged somewhere, 
and in some person or body, the au- 
thority of final decision; and in many 
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condemns all arbitrary action, and there is no place in our constitu- 
tional system for the exercise of arbitrary power.^ Action palpably 
arbitrary is an abuse of jiower and will be enjoined.^ Hence there 
is a general substantial requirement that, to be Amlid, an administra- 
tive determination of an administratHe question must not be arbi- 
trary.® 

The doctrine of administratHe finality does not apply to arbitrary 
determinations of administrative questions.'^ Thus a court will eon- 


cases of mere administration the re- 
sponsibility is purely political, no ap- 
peal lying except to the ultimate 
tribunal of the public judgment, ex- 
ercised either in the pressure of opin- 
ion or by means of the suffrage. But 
the fundamental rights to life, lib- 
erty, and the pursuit of hapi)iness, 
considered as individual possessioiis, 
are secured by those maxims of con- 
stitutional law which are the monu- 
ments showing the victorious progress 
of the race in securing to men the 
blessings of civilization under the 
reign of just and equal laws, so that, 
in the famous language of the Massa- 
chusetts Bill of Eights, the govern- 
ment of the commonwealth ‘may be 
a government of laws and not of 
men.' For, the very idea that one 
man may be compelled to hold his 
life, or the means of living, or any 
material right essential to the enjoy- 
ment of life, at the mere will of an- 
other, seems to be intolerable in any 
country where freedom prevails, as 
being the essence of slavery itself." 
(Mr. Justice Matthews in Yiek Wo 
V. Hopkins (1886) 118 U. S. 356, 369, 
370, 30 L. Ed. 220, 6 S. Ct. 1064.) 

4 Jones V. Securities & Exchange 
Commission (1936) 298 TJ. S. 1, 80 L. 
Ed. 1015, 56 S. Ct. 654. See Pacific 
States Box & Basket Co. v. White 
(1935) 296 U. S. 176, 80 L. Ed. 138, 
56 S. Ct. 159, 101 A. L. E. 853. 

5 Myles Salt Co. v. Board of Gom’rs 
of Iberia So St. Mary Drainage Dist. 
(1916) 239 H. S. 478, 60 L. Ed. 392, 
36 S. Ct. 204. 


6 Alien Cases. 

White v. Chin Fong (1920) 253 IT. 
S. 90, 64 L. Ed. 797, 40 8. Ct. 449; 
United States ex rel. Coria v. Com- 
missioner of Immigration (D. C. S. D. 
N. Y., 1938) 25 F. Supp. 569. See 
United States ex rel. Tisi v. Tod 
(1924) 264 U. S. 131, 68 L. Ed. 590, 
44 S. Ct. 260. 

Federal Communications Commission. 

See American Telephone & Tele- 
graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

Interstate Commerce Commission. 

Louisiana & Pine Bluff E. Co. v. 
United States (1921) 257 U. S. 114, 
66 L. Ed. 156, 42 S. Ct. 25; Kansas 
City Southern E. Co. v. Interstate 
Commerce Commission (1913) 231 U. 
S. 423, 58 L. Ed. 296, 34 S. Ct. 125. 
State Agencies. 

Pacific States Box & Basket Co. v. 
White (1935) 296 U. S. 176, 80 L. Ed. 
138, 56 S. Ct. 159, 101 A. L. E. 853; 
West V. Chesapeake & Potomac Tele- 
phone Co. (1935) 295 U. S. 662, 79 L. 
Ed. 1640, 55 S. Ct. 894; Miller v. 
Standard Nut Margarine Co. (1932) 
284 U. S. 498, 76 L. Ed. 422, 52 S. Ct. 
260; Myles Salt Co. v. Board of 
Com’rs of Iberia & St. Mary Drain- 
age Dist. (1916) 239 U. S. 478, 60 L. 
Ed. 392, 36 S. Ct. 204; * Yick Wo v. 
Hopkins (1886) 118 U. S. 356, 30 L. 
Ed. 220, 6 S. Ct. 1064. 

7 West V. Chesapeake & Potomac 
Telephone Co. (1935) 295 U. S. 662, 
79 L. Ed. 1640, 55 S. Ct. 894; United 
States ex rel. Coria v. Commissioner 
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sider an allegation that an order is arbitrary and so unreasonable that 
it should be set aside although there is no claim that it is confiscatory, 
or that there was lack of notice or opportunity to be heard before 
the agency, or that the proceedings were otherwise irregular, or that 
the order was unsupported by evidence.® 

An administrative determination clearly contrary to the evidence, 
or wholly unwarranted by it, is arbitrary and itself a denial of due 
process.® 

The requirement that administrative action be not arbitrary is 
really only a summary, in general terms, of the specific requirements 
of the due process and equal protection clauses detailed by the cases, 
to wiiich a large part of this work is devoted. 

§ 598. — Arbitrary Decision of Judicial Question. 

A' fortiori an administrative decision of a judicial question must 
not be arbitrary. Thus, where a commissioner of immigration ignores 
the question presented to him and the evidence pertaining to it, re- 
views and reverses the judgment of another time and tribunal, and 
takes away the right exercised under it — a right upon which the 
person involved is entitled to a judicial inquiry and decision, the 
commissioner’s order is void.^® 

§ 599. Arbitrary Classification. 

Administrative agencies are often empowered to make classifica- 
tions of various subjects. These are the substantial equivalent of 
statutory classification, and when made by an agency constitute the 
determination of administrative questions within the legislative 
sphere.^i In general a classification set up by administrative order is 
subject to the same constitutional requirements as a classification set 
up by statute. An additional feature is the question of fact of deter- 
mining whether an arbitrary classification has been set up by the 
effect of an administrative order independent of the face of the 
statute.^® 

§ 600. Prescribed Forms of Account. 

The Interstate Commerce Commission in 1913, and later the 
Federal Communications Commission, were given power by Con- 

o.t: Immigration (D. 0. S. L. N. Y., XO White v. Chin Fong (1920) 253 
1938) 25 F. Supp. 569. U. S. 90, 64 L. Ed. 797, 40 S. Ct. 449. 

8 Louisiana & Pine Bluff E. Co. y. 11 See § 401 et seq. 

Xniited States (1921) 257 XT. S. 114, 18 See §401 et seq. 

66 L. Ed. 156, 42 S. Ct. 25. 13.49 USOA 20 (5). 

»See § 575. 14 47 IJSCA 220. 

588 



Arbiteaby Deteeminatiorts 


§600 


gress to prescribe the forms of account to be used by certain utilities, 
Tbe determination of a proper form of account is in substance tbe 
determination of an administrative question on wliicb tbe judgment 
of a court may not be substituted for that of the agencyd® The exer- 
cise of the legislative discretion thus confided to an administrative 
agency is final so long as the agency does not exceed the bounds of 
legislative diseretiond® Here administrative powers are not exceeded 
if the prescribed system of accounts appears to be unwise or burden- 
some or inferior to another system. Error or unwisdom is not equiva- 
lent to abuse, and the prescribed system must appear to be so entirely 
at odds with fundamental principles of correct account as to be the 
expression of whim rather than an exercise of judgment, in order to 
fall under the constitutional condemnation of arbitrary action.^’^ Nor 
is a prescribed accounting practice arbitrary if it fails to direct that 
a particular item should be charged in a particular way or under a 
particular account It is enough that such items may find lodgement 
somewhere with an appropriate entry betokening their meaning even 
though this be awkward or imperfect^® In disposing of matters such 
as depreciation or amortization the label is unimportant if the sub- 
stance of allowance is adequately preserved.^® Nor can an agency 
be criticized for failure to supply instructions for depreciation or 
amortization where the property in question has not been ascer- 
tained.®® 

In gauging the rationality or arbitrary character of an order pre- 
scribing uniform forms of accounts, regard must be had to the ends 
that a uniform system of accounts is intended to promote, which is 
to facilitate, not regulation, but proper furnishing of information to 
the agency.®^ 


15 American Teleplione & Telegraph 
Co. V. United States (1936) 299 U. S. 
232, 81 L. Ed. 142, 57 S. Ct. 170. See 
also §§ 525, 537, 542. 

16 See §68. 

17 American Telephone & Tele- 
graph Co. V. United States (1936) 
299 U. S. 232, 81 L, Ed. 142, 57 S. Ct. 
170 (ECO); Kansas City Southern R. 
Co. V. United States (1913) 231 U. S. 
423, 68 L. Ed. 296, 34 S. Ct. 125; 
Chesapeake & O. Ey. Co. v. United 
States (D. 0. E. D. Va., 1933) 5 P. 
Supp. 7 (ICG). 


18 American Telephone & Tele- 

graph Co. V. United States (1936) 299 
U. S. 232, 81 L. Ed. 142, 57 S. Ct. 170. 

19 American Telephone & Tele- 

graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

20 American Telephone & Tele- 

graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

81 American Telephone So Tele- 

graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 

170. 
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§ 601. — Must Be Consistent with Good Morals. 

An administrative agency may not set up an arbitrary standard 
of beliavior or classification. A standard of behavior or classification 
is not arbitrary where it is consistent ivith good morals.^® Thus 
where pursuant to statutory authority to require the establishment of 
particular practices, such as an accounting practice, a standard of 
behavior is lU’escribed which is consistent with good morals, it cannot 
be assailed as arbitrary even though it causes a taking of a party’s 
property.^® And a prescribed accounting practice requiring dis- 
closure of all charges paid to an affiliated corporation in excess of 
just and reasonable charges, is not arbitrary since it is consistent 
with good morals,^^ Arbitrary accounting classifications are not 
created by requiring that property be accounted for as ‘Aised in 
present service,”®^ or “held for imminent use.”^® 


§ 602. — Difficulty of Accounting in Forms Prescribed. 

If the difficulties of accounting in a form prescribed should be 
found to be insuperable, means will be at hand whereby an avenue 
of escape from injustice will be opened without resort to the drastic 
remedy of declaring the administrative order void.®’’^ Whether or 
not the difficulty of accounting in the form prescribed, as in the 
making of estimates required, is so great as to drag nullity in its train 
is apparently a matter of degree.^® The burden of proof is on the 
complaining party to show that the difficulty or expense involved 
lays so heavy a burden upon him as to overpass the bounds of reason.^® 


22 American Telephone & Tele- 
graph Co. v. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

23 American Telephone & Tele- 
gr.aph Go. r. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

24 American Telephone & Tele- 
graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

25 American Telephone & Tele- 
graph Co. V. United States (1936) 


26 American Telephone & Tele- 
graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

87 American Telephone & Tele- 
graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

28 American Telephone & Tele- 
graph Co. V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 

29 American Telephone & Tele- 
graph Co, V. United States (1936) 
299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 


299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
170. 
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§ 603. Failure to Follow Controlling- Judicial Decision. 

Wlien, either in a case involving the same party, or one which, 
though against a different party, is indistinguishable on. the facts, 
the court has rejected an agency’s venture at decision of a judicial 
question, it is arbitrary and capricious for the agency to re-apply 
the rejected decision.^® Thus when in two cases federal courts had 
decided that the tax on oleomargarine did not fall on butter .substi- 
tutes made from nuts, further application bj^ the Collector of Internal 
Revenue of the tax to a butter substitute was enjoined as arbitrary 
and caprieious.^^ 

§ 604. Order So Vague^ as to Be Arbitrary. 

Administrative orders should be definite and clear, their terms 
being so drawn as to preclude misapprehension.^® An order -which 
sets up an indefinite standard of conduct is invalid.®® A contention 
that an order is arbitrary because so vague as to make compliance 
very difficult or impossible will be rejected where the agency’s rules 
provide for clarifying instructions whenever duty is uncertain.®^ A 
carefully drawm order, otherw'ise valid and practicable of application 
over a wdde territory, will not be set aside on judicial review because 
of possible uncertainty in isolated instances. The appropriate remedy 
in such circumstances is to make an application to the agency request- 
ing it to .suspend the operation of the order so far as it may affect 
the isolated cases, and, if neee.ssary, to enter an independent order 
dealing specifically with them. Such an order wuuld be independently 
review^able in court without di,sturbing the first order.®® 

§ 605. Reliance on Biased Employees of Agency. 

It may be arbitrary for an administrative agency to rely upon its 
ow',n emplojmes who are bia.sed.®® But an agency’s employees are not 

30 Miller v. Standard Nut Marga- C. N. D. Cal., S. Div., 1935) 10 IT. 
riiie Co. (1932) 284 U. S. 498, 76 L. Supp. 918. 

Ed. 422, 52 S. Gt. 260. 34 American Telephone & Tele- 

31 Miller V, Standard Nnt Marga- graph Co. v. IJnited States (1936) 

rine Co. (1932) 284 IT. S. 498, 76 L. 299 U. S. 232, 81 L. Ed. 142, 57 S. Ct. 
Ed. 422, 52 S. Ct. 260. 170. 

32 See American Express Co. v. 35 Georgia Public Service Commis- 

South Dakota ex rel. Caldwell (1917) sion v. United States (1931) 283 IT. 
244 U. S. 617, 61 L. Ed. 1352, 37 S. S. 765, 75 L. Ed. 1397, 51 S. Ct. 619. 
Ct. 656. 36 See Cliamplin Eefining Co. v. 

83 Swift & Co. V. Wallace (C. C. A, Corporation Commission (1932) 286 
7th, 1939) 105 P. (2d) 848; Southern U. S. 210, 76 L. Ed. 1062, ,52 S. Ct. 
Pac. Co. V. Eailroad Commission (D. 559, 86 A. L. E. 403, 
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biased merely because tbeir salaries and expenses are paid by inter- 
ested parties, in the absence of proof of actual bias. There is no right 
to have an agency’s orders set at naught and the purposes of the Act 
thwarted merely because in the absence of legislative appropriations 
therefor, the salaries and expenses of agents or employees were paid 
out of a fund raised by parties interested in having such orders 
issued.^"^ That the commission’s order was in fact arbitrary must be 
proven. It cannot merely be inferred from possible bias of its inves- 
tigators.^® 

§ 606. Arbitrariness Occasioned by Elapse of Time and Change 
in Conditions. 

It is well settled that past orders and findings of fact of adminis- 
trative agencies are not res judicataP Hence an administrative order 
of continuing effect, valid when made, may become arbitrary at a 
later time due to changed economic conditions.'^® Percentages of pro- 
ration of oil production, valid at one time, may be inapplicable, unjust 
and arbitrary at another.^^ A party’s failure to prove that an ad- 
ministrative order is arbitrary at a particular time is no bar to an 
appropriate action to invalidate the order at a different time on a 
different set of facts.^® The court is concerned only with present 
findings and conclusions upon the current evidence.^® 

A. L. E. 403. See also § 318 et seq. 

41 Champlin Eefining Co. v. Corpo- 
ration Commission (1932) 286 U. S. 
210, 76 L. Ed. 1062, 52 S. Ct. 559, 86 
A. L. E. 403. 

42 Champlin Eefining Co. v. Corpo- 
ration Commission (1932) 286 XT. S. 
210, 76 L. Ed. 1062, 52 S. Ct. 559, 86 
A. L. E. 403. 

43 Youngstown Sheet & Tube Co. v. 
United States (D. 0. N. D. Ohio, E. 
Div., 1934) 7 F. Supp. 33, aff’d 295 
U. S. 476, 79 L. Ed. 1553, 55 S. Ct. 
822. See also § 262 et seq. 


87 Champlin Eefining Co. v. Corpo- 
ration Commission (1932) 286 U. S. 
210, 76 L. Ed. 1062, 52 S. Ct. 559, 
86 A. L. E. 403. 

38 Champlin Refining Co. v. Corpo- 
ration Commission (1932) 286 U. S. 
210, 76 L. Ed. 1062, 52 S. Ct. 559, 86 
A. L. E. 403. See United States ex 
rel. Goldman v. Tod (D. C. N. D. 
N. T., 1924) 3 F. (2d) 836. 

39 See § 255 et seq. 

40 Champlin Eefining Co. v. Corpo- 
ration Commission (1932) 286 U. S. 
210, 76 L. Ed. 1062, 52 8, Ct. 559, 86 
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JUDICIAL REVIEW OF ADMINISTRATIVE SUBPOENAS 
AND OF OTHER ADMINISTRATIVE DIRECTIONS 
TO FURNISH INFORMATION 


CHAPTER 36 


IN GENERAL 

§ 607. A Case or Coiitroversy: Judicial Eeview. 
§ 608. Validity of Administrative Subpoenas. 

§ 609. — Grounds for Issuance of Subpoena. 

§ 610. — Eeasonableness. 

§ 611. — ^Privilege. 

§ 612. Jurisdiction, and Venue. 

§ 613. Contempt. 


§ 607. A Case or Controversy: Judicial Review. 

The inquiry whether a witness before an administrative agency is 
hound to answer a particular question propounded to him, or to pro- 
duce books, papers, etc., in his possession and called for by that body, 
is one that cannot be committed to an administrative agency for final 
determination.! The issue presented is not one of fact, but of law es- 


l“Tbe inquiry whether a -vvitness 
before the Commission is bound to 
answer a particular question pro- 
pounded to him, or to produce books, 
papers, etc., in his possession and 
called for by that body, is one that 
cannot be committed to a subordinate 
administrative or executive tribunal 
for final determination. Such a body 
could not, under our system of gov- 
ernment, and consistently with due 
process of law, be invested with au- 
thority to compel obedience to its 
orders by a judgment of fine or im- 
prisonment. Except in the particular 
instances enumerated in the Constitu- 
tion, and considered in Anderson v. 


Dunn, 6 Wheat. 204, and in Kilbourn 
V. Thompson, 103 U. S. 168, 190, of 
the exercise by either house of Con- 
gress of its right to punish disorderly 
behavior upon the part of its mem- 
bers, and to compel the attendance of 
witnesses, and the production of pa- 
pers in election and impeachment 
cases, and in cases that may involve 
the existence of those bodies, the 
power to impose fine or imprisonment 
in order to compel the performance of 
a legal duty imposed by the IJnited 
States, can only be exerted, under the 
law of the land, by a competent judi- 
cial tribunal having jurisdiction in 
the premises.’’ (Mr. Justice Harlan 
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provided by statute.’’^ But a suit may be maintained to enjoin an 
agency from enforcing subpoenas requiring the production of records, 
where it is alleged that irreparable injury would be sustained by a 
disclosure of information contained therein.® Review of administra- 
tive subpoenas may also be had by approjoriate suit against the person 
to whom the subpoena is directed to restrain him from producing 
the information sought.® These are primarily questions of equity 
jurisdiction. 

§ 608. Validity of Administrative Subpoenas. 


§ 009. — Grounds for Issuance of Subpoena. 

Ordinarily administrative subpoenas are sought in connection with 
the issues in a pending administrative proceeding. But a different 


797g, 825f(b), (e); the Natural Gas 
Act, 15 IJSCA 717in (d). 

Federal Trade Commission. 

The Federal Trade Commission Act, 
15 USCA 49. 

Interstate Commerce Commission. 

49 USCA 12 (3). 

Investigation Commission. 

The Eailroacl Eetirement Act, 45 
USCA 228j (b) 4. 

Marine Casualty Investigation Board. 

4() USCA 239 (e). 

National Labor Relations Board. 

The National Labor Eelations Act, 
29 USCA 161 (2). 

Patent Ofdce. 

35 USCA 54-56. 

Register of the Land Office. 

Compare 43 USCA 104. 

Secretary of Agriculture. 

The Commodity Exchange Act, 7 
USCA 15; the Packers and Stock- 
yards Act, 7 USCA 222; the Perish- 
able Agricultural Commodities Act, 
7 USCA 499m (c); the Tobacco In- 
spection Act, 7 USCA 511n. 
Secretary of Labor. 

The Public Contracts Act, 41 USCA 
39. 

Secretary of War. 

33 USCA 506. 


Securities and Exchange Commission. 

The Securities Act of 1933, 15 
USCA 77v(b); the Securities Ex- 
change Act of 1934, 15 USCA 

7Su(c); the Public Utility Holding 
Company Act, 15 USCA 79r (d) ; the 
Investment Company Act of 1940, 15 
USCA SOa-41 (c) ; the Investment Ad- 
visers Act of 1940, 15 USCA 80b- 
9(c). 

Social Security Board. 

The Social Security Act, 42 USCA 
405 (e). 

Tariff Commission. 

19 USCA 1333 (b). 

United States Maritime Commission. 

The Merchant Marine Act of 1936, 
46 USCA 1124. 

Workmen’s Compensation Cases. 

The Longshoremen’s and Harbor 
Workers’ Act, 33 USCA 927. 

7 Federal Trade Commission v. 
Millers’ National Federation (1931) 
60 App. D. C. 66, 47 P. (2d) 428. 

8 Bank of America Nat. Trust & 
Savings Ass’n v. Douglas (1939) 70 
App. D. C. 221, 105 F. (2d) 100, 123 
A. L. E. ,1266 (SEC). 

SMcMann v. Securities & Exchange 
Commission (0. C. A, 2d, 1937) 87 
F. (2d) 377, 109 A. L. E. 1445; cert, 
den. 301 U. S. 684, 81 L. Ed. 1342, 57 
S. Ct. 785., 
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question arises where no separate proceeding has been instituted. An 
administrative subpoena may be issued even though no separate ad- 
ministrative proceeding is pending, where a showing is made that 
the agency has information affording reasonable ground to believe 
that a violation of the act has taken place.^® But an administrative 
subpoena will not be enforced unless it is made to appear that the 
agency has reasonable grounds to believe that the recipient of its 
subpoena is engaged in activities which the agency is authorized to 
supervised^ For instance, a court would not enforce an administra- 
tive subpoena issued by the Securities and Exchange Commission de- 
manding that a corner grocer produce books and documents, merely 
on the allegation that he is engaged in a business which comes within 
the provisions of the .Securities Act of 1933 and that he has violated 
the terms of the Act. The commission must show facts indicating 
that it has reasonable grounds to believe that the person charged is 
engaged in transactions w^hich come within the purview of the 
statiited® 


§ 610. — Reasonableness. 

The conduct of administrative investigations under statutory 
authority is subject to the same testimonial privileges as judicial 
proceedings,^® An administrative subpoena may thus be so onerous 
as to constitute an unreasonable search under the Fourth Amend- 
ment, that is, one which is out of proportion to the end sought.^* A 
witness is not entitled to resist a subpoena for mere incompetency or 
irrelevancy. In order that the question of admissibility may enter 


10 Consolidated Mines v. Securities 
& Exchange Commission (C. C. A. 9th, 
1938) 97 E. (2d) 704. 

11 Securities & Exchange Commis- 
sion V. Tung Corp. (D. 0. N. D. 111., 
E. Div., 1940) 32 F. Supp. 371. 

12 Securities & Exchange Commis- 
sion V. Tung Corp. (D. C. N. D', 111., 
E. Div., 1940) 32 F. Supp. 371. 

13 See McMann v. Securities & Ex- 
change Commission (C. 0. A. 2d, 1937) 
87 F. (2d) 377, 109 A. L. R. 1445; 
cert. den. 301 XT. S. 684, 81 L. Ed. 
1342, 57 S. Ot. 785. 

14 Board of Tax Appeals. 

United States v. Union Trust Co. 
of Pittsburgh (D. C. W. D. Pa., 1936)- 
13 F. Supp. 286. 


Federal Trade Commission. 

* Federal Trade Commission v. 
American Tobacco Co. (1924) 264 U. 
S. 298, 68 L. Ed. 696, 44 S. Ct. 336. 
National Labor Relations Board. 

National Labor Relations Board v. 
New England Transp. Co. (D. C. D. 
Conn., 1936) 14 F. Supp. 497. 
Securities and Exchange Commission. 

Bank of America Nat. Trust & Sav- 
ings Ass’n V. Douglas (1939) 70 App. 
D. 0. 221, 105 F. (2d) 100, 123 A. L. 
R. 1266; McMann v. Securities & Ex- 
change Commission (G. C. A. 2d, 1937) 
87 F. (2d) 377, 109 A. L. R. 1445, 
cert. den. 301 U. S. 684, 81 L. Ed. 1342, 
57 S. Gt. 785. 
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tlie scales at all the papers demanded must be so manifestly irrelevant 
as to make it plain that the subpoena is but a step in a fishing expedi- 
tion and thus an unreasonable searchd^ A subpoena of the National 
Labor Relations Board, calling for a list of the company’s entire 
personnel, which will assist the Board in classifying the employees, 
is not too broad although in some of the names the Board may have 
only an indirect interest^® Where the Commissioner of Internal 
Revenue contended that asserted sales of stock by a taxpayer to a 
trust company were only colorable and were made with intent to 
defraud the government, a paragraph of a subpoena duces tecum 
demanding the production of the trust company’s minutes for two 
years without further specification, was held unenforceable as violat- 
ing the company’s constitutional right against unreasonable searchd’^ 


§ 611. — Privilege. 

The testimonial privileges which apply to judicial proceedings 
govern administrative investigations also, and may be waived in 
administrative as in judicial proceedings^® Thus, where it is claimed 
that matter contained in documents ordered to be produced before an 
administrative agency *011 its subpoena duces tecum wfill incriminate 
an individual, the question whether there is incriminatory matter in 
the documents may be presented and judicially decided in a pro- 
ceeding to enforce the subpoena.^® If a party considers that answer- 
ing questions while testifying in an administrative proceeding violates 
his constitutional rights, it is incumbent on him at the time to assert 
his privilege.^® Communications between a stockbroker and his cus- 
tomer are not among such privileged and protected communications.®^ 
The statutory prohibition of publication, by Collectors of Internal 


15 Federal Trade Commission v. 
American Tobacco Co. (1924) 264 IT. 
S. 298, 68 L. Ed. 696, 44 S. Ct. 336; 
IJnited States v. Union Trust Co. 
of Pittsburgh (D. C. W. D. Pa., 1936) 
13 P. Supp. 286. 

16 National Labor Relations Board 
V. New England Transp. Co. (D. C. D. 
Conn., 1936) 14 F. Supp. 497. 

17 United States v. Union Trust Co. 
(D. C. W. D. Pa., 1936) 13 F. Supp. 
286. 

18 United States v. Shaw (D. C. S. 
D. Cal., Cent. Div., 1940) 33 F. Supp. 
531; United States y, Mary Helen 


Coal Corp. (D. C. E. D. Ky., 1938) 24 
F. Supp. 50. 

19 In re Verser-Clay Co. (G. C. A. 
10th, 1938) 98 F. (2d) 859, 120 A. L. 
E. 1098, cert. den. (1939) 306 U. S. 
639, 83 L. Ed. 1040, 69 S. Ct. 487. 

29 Securities & Exchange Commis- 
sion V. Torr (D. C. S. D. N. Y., 1936) 
15 F. Supp. 144. 

21MeManu v. Securities & Ex- 
change Commission (C. C. A. 2d, 
1937) 87 F. (2d) 377, 109 A. L. R. 
1445, cert, den, 301 U. S. 684, 81 L. 
Ed. 1342, 57 S. Ct, 785. 
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Eeveime, of information gained in tlie course of their duties, does 
not render unenforceable a subpoena of the Board of Tax Appeals 
requiring the Commissioner of Internal Revenue to furnish informa- 
tion contained in tax returns, relevant to the issues before the Board.^® 

§ 612 . Jurisdiction and Venue. 

Statutes giving administrative agencies power to issue subpoenas 
to persons anywhere in the United States for hearings anywhere in 
the country, enforceable in any federal district court, have been con- 
strued to mean a court of competent jurisdiction, that is, one with 
jurisdiction over the person summoned. This is ordinarily the court 
for the district where he resides.^® 

§ 613. Contempt. 

Administrative agencies have no power to punish for contempt for 
failure to obey administrative subpoenas.^^ And a statute providing 
that any person who “wilfully” refuses to testify or produce docu- 
ments, in obedience to an administrative subpoena, shall be subject 
to criminal penalties, fully protects one whose refusal is made in 
good faith and upon grounds which entitle him to the judgment of 
the court before obedience is compelled.®® 

23 Blair v. Oesterlein Machine Co. 

(1927) 275 IT. S. 220, 72 L. Ed. 249, 

48 S. Ct. 87. 

23 Eobertson v. Eailroad Labor 
Board (1925) 268 U. S. 619, 69 L. Ed. 

1119, 45 S. Ct. 621. See 3 Moore 
Federal Practice (1938) 3083. 

24 California v. Latimer (1938) 305 
U. S. 255, 83 L. Ed. 159, 59 S. Ct. 

166. See Interstate Commerce Com- 
mission V. Brimson (1894) 154 IT. S, 


447, 38 L. Ed. 1047, 14 S. Ct. 1125. 

26 Federal Power Act, 16 IJSCA 
825f; the Eailroad Eetirement Acts, 
45 USCA 228a through 228r. 

26 Feder.al Power Commission v. 
Metropolitan Edison Co. (1938) 304 
TJ. S. 375, 82 L. Ed. 1408, 58 S. Ct. 
963; California v. Latimer (1938) 
305 U. S. 255, 83 L. Ed. 159, 59 S. 
Ct. 166. 
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PROCEDURE IN JUDICIAL REVIEW 

§ 614. Introduction. 

This portion of the book deals only with procedure on judicial re- 
view of administrative action. It does not cover administrative pro- 
ceedings.^ 


CHAPTER 37 

JURISDICTION: FURTHER DEVELOPMENT OF METHODS 
OP JUDICIAL REVIEW 

I. nr GENEEAli 

§ 615. Jurisdiction of State and Federal Courts Is Concurrent, 

§ 616. Effect of Federal Eules of Civil Procedure. 

II. JUmSDICTION OF SUITS TO ENFORCE ADMINISTRATIVE ORDERS 

§ 617. Enforcement of Federal Administrative Orders. 

§ 618. — Federal Trade Commission Act. 

§ 619. — Interstate Commerce Commission: Under the Urgent Deficiencies 
Act. 

§ 620. — National Labor Relations Act: Delay Undesirable. 

§ 621. State Administrative Orders. 

§ 622. — Decision of State Court Not Conclusive as to Waiver of Federal 
Eights. 

§ 623. Suits to Restrain Action Contrary to Administrative Direction. 

§ 624. Enforcement by Suit for Penalties at Instance of Private Party, 

ni. JURISDICTION OF SUITS TO SUSPEND, ENJOIN, ANNUL, OR SET 
ASIDE ADMINISTRATIVE ORDERS 
A. In General 

§ 625. Introduction. 

§ 626. Orders of Federal Administrative Agencies. 

§ 627. — Negative Order Rule Abolished. 

§ 628. Orders of State Administrative Agencies. 

§ 629. Orders of Local Administrative Units. 

§ 630. Three Provisions for Assembly of a Three Judge District Court. 

§ 631. Review of Series of Orders in One Suit. 

1 See § 149 et seq[. 
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B. Under Particular Statutory Modes of Review 
§ 632. In General. 

1. Under the Urgent Deficiencies Act and Similar Statutes 

§ 633. The Urgent Deficiencies Act: Special Provisions for Review of Orders 
of the Interstate Commerce Commission. 

§ 634. History of the Act. 

§ 635. Jurisdiction Under the Act Exclusive. 

§ 636. - — Form of Relief Sought Cannot Preclude Jurisdiction Where Sub- 
stance of Suit Within Act. 

§ 637. — Extends to the Entire Suit: Duty to Retain Jurisdiction. 

§ 638. ■ — Limitation on Jurisdiction: Separable Claims. 

§ 639. — Lack of Jurisdiction May Not Be Waived. 

§ 640. Appeals. 

§ 641. Orders Reviewable Under the Act. 

§ 642. Orders Not Reviewable Under the Act. 

§ 643. Application of Act to Other Agencies. 

§ 644. The Federal Power Act. 

2. Under the National Labor Relations Act 
§ 645. In General. 

§ 646. First Requisite: Outstanding Final Order. 

§ 647. Second' Requisite: Filing of Transcript of Board Proceedings. 

§ 648. Interlocutory Judicial Review. 

3. Under the Securities Act and Related Statutes 
§ 649. In General. 

0. Under the Equity Jurisdiction of Federal District Courts Provided by 
General Statutes 

1. General Requisites of Federal Equity Jurisdiction 

§ 650. General Equity Jurisdiction in Absence of Statutory Mode of Review. 
§ 651. Equity Character of District Court Same Whether One or Three Judges 
Sit. 

§ 652. Orthodox Requisites of Federal Equity Jurisdiction: Raising Jurisdic- 
tional Questions. 

§ 653. Jurisdiction of Suits to Enjoin State Judicial Proceedings. 

§ 654. Jurisdiction of Suits to Restrain State Administrative Officers. 

§ 655. — State Statute Prohibiting Stay of Administrative Action InefCeetive 
in Federal Courts. 

§ 656. General Jurisdictional Requisites. 

§ 657. First Requisite: Matter in Controversy. 

§ 658. Second Requisite: Federal Question or Diversity of Citizenship. 

§ 659. — Federal Question: Must Be Substantial. 

§ 660. Extends Jurisdiction to All Issues. 

§ 661. What Are Federal Questions, 

§ 662, — Diversity of Citizenship. 

§ 663. Third Requisite: Ground of Equity Jurisdiction: Acts or Threats Es- 
sential. 
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§ 664. — Irreparable Injury, 

§ 665. What Constitutes Irreparable Injury. 

§ 666. — Avoidance of Multiplicity of Suits. 

§ 667. — Fraud on Constitutional Eights. 

§ 668. Limitation on Equity Jurisdiction: There Must Be No Adequate 
Eemedy at Law. 

§ 669. — What Constitutes an Adequate Remedy at Law. 

§ 670. — What Does Not Constitute an Adequate Eemedy at Law. 

§ 671. Statutory Limitations on Federal Equity Jurisdiction Imposed by the 
Johnson Act. 

2. Particular Requisites of Jurisdiction Under Judicial Code Section 266: 
State Administrative Orders 

§ 672. Judicial Code Section 266: Special Courts and Expedited Procedure 
for Review of State Action. 

§ 673. Reason for Special Requirement of Three Judges. 

§ 674. Matters Not Within Act Excluded from Special Court’s Jurisdiction. 
§ 675. Only Administrative Orders Reviewable Under Act. 

§ 676. First Main Requisite: Order Must Be of State Functionary. 

§ 677. — State Agency Must Be Substantial Party Defendant. 

§ 678, Second Main Requisite: Interlocutory Injunction Must Be Sought. 

§ 679. — Questions Raised by Application for Interlocutory Injunction. 

§ 680. Mandamus Proper Method to Decide Jurisdiction Under Section 266. 
§ 681. Single Judge May Determine Whether Federal Jurisdiction Exists. 

§ 682. Johnson Act Limits Jurisdiction of Suit Under Section 266. 

3. Particular Requisites of Jurisdiction Under 28 USCA 380a; Federal 
Administrative Orders 

§ 683. Limited Review Under the Act of August 24, 1937. 

D. In State Courts 

§ 684. Jurisdiction Concurrent with That of Federal Courts to Some Extent. 
§ 685, State Courts Without Jurisdiction to Invalidate Orders of Federal 
Agencies. 

IV. JURISDICTION OF SUITS TO RESTRAIN CRIMINAL 
PROSECUTIONS 

§ 686. In General. 

V. JURISDICTION OF SUITS TO COMPEL AGENCY TO ACT, OB 
REFRAIN FROM ACTING, IN ACCORDANCE WITH 
CORRECT LEGAL PRINCIPLES 

§ 687. Introduction. 

A. Mandamus 

§ 688. In General. 

§ 689. A Remedy to Enforce Ministerial Duty. 

§ 690. Mandamus Unavailable to Control Discretion. 

§ 691. — Discretionary Matters. 

§ 692. Ministerial Duty. 

§ 693. — In General. 
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§ 694. — Ministerial Duty and Error of Law. 

§ 695. — To Take Jurisdiction. 

§ 696. — To Eeceive Evidence. 

§ 697. — To Make Findings. 

§ 698. Equitable Principles Control. 

§ 699. — Absence of Other Eemedy. 

§ 700. Pleading: Use of Amended Petition. 

§ 701. Necessary Parties. 

§ 702. State Courts May Not Direct Mandamus to Federal Officers. 


§ 703. 
§ 704. 
§ 705. 
§ 706. 

§ 707. 

IX. 
§ 708. 
§ 709. 


§ 710. 
§711. 
§712. 
§713. 
§714. 


In General. 

In General. 

In General. 

In General. 

VIII. 


B. ProMbition 
O. Injunction 
VI. CEETIOEABI 
VII. QUO WAERANTO 
DECLARATORY JUDGMENT 


In General. 


JURISDICTION OF SUITS FOR A WRIT OF HABEAS CORPUS 

In General. 

Ees Judicata and Habeas Corpus. 


. JURISDICTION OF SUITS FOR A SUM OF MONEY ONLY 

Actions at Law for Damages. 

Suits for Restitution. 

— As Ancillary to Judicial Review Suits. 

Miscellaneous Actions. 

Jurisdiction of the Court of Claims. 


XL SCOPE OF FEDERAL JURISDICTION RESPECTING QUESTIONS OF 
STATE LAW 

§ 715. Federal Question Required. 

§ 716. Federal Jurisdiction Extends to Determination of Local Questions 
Involved. 

I. In General. 

§ 615, Jurisdiction of State and Federal Courts Is Concurreut. 
State and federal courts have concurrent jurisdiction of suits of 
a civil nature arising under the Constitution and laws of the United 
States, save in exceptional instances where the jurisdiction has been 
restricted by Congress to the federal courts.® Thus exhaustion of 
state judicial remedies is not a prerequisite to suit in a federal court ® 

2 Grubb V. Public Utilities Commis- 972, 50 S. Ct. 374. See also § 684. 
Sion (1930) 281 U. S. 470, 74 L. Ed. SSee §231. 
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and, where there is no state remedy at law, a federal court may grant 
equitable relief in the same ease in which a state court could.^ The 
view that the commerce clause in some way operates to withhold from 
state courts jurisdiction of all suits relating to regmlation or at- 
tempted regulation of interstate commerce has no support in any 
quarter, is at variance with the actual practice in this class of liti- 
gation, and is in conflict with the doctrine, often sustained by the 
Supreme Court, that state and federal courts, save in exceptional 
instances, have concurrent jurisdiction.® A suit to set aside an order, 
is not a suit in rent, as w-here the court, either federal or state, first 
obtaining jurisdiction of the res holds it to the exclusion of another. 
Litigation can proceed in both courts, in virtue of their concurrent 
jurisdiction, until there is a final judgment in one,® when that judg- 
ment wnuld become conclusive in the other as res judicata.'^ 


§ 616. Effect of Federal Rules of Civil Procedure. 

The Federal Rules of Civil Procedure are not intended to alter 
the statutory methods for instituting suits for judicial review, although 
the conduct of such suits should be made to conform to the Rules so 
far as applicable.® 


4 Boliler v. Callaway (1925) 267 

U. 8. 479, 69 L. Ed. 745, 45 S. Ct. 431. 

5 Grubl) V. Public Utilities Commis- 
sion (1930) 281 U. S. 470, 74 L. Ed. 
972, 50 S. Ct. 374, 

6 Grubb v. Public Utilities Com- 
mission (1930) 281 U. S. 470, 74 L. Ed. 
972, 50 8. Ct. 374; Uavega-City Radio 

V. Boland (D, 0. 8. D. N. Y., 1938) 23 
F. Supp. 969, 

7 Grubb v. Public Utilities Commis- 
sion (1930) 281 U. 8. 470, 74 L. Ed. 
972, 50 8. Ct. 374. 

8 Rule 81 (a) (3) (4) (5) (6) of 
tlie Federal Rules of Civil Procedure: 

‘ ‘ Rule 81, Applicability in General 
“(a) To What Proceedings Ap- 
plicable. 

‘ ‘ (3) In proceedings under the Act 
of February 12, 1925, c. 213 (43 Stat. 
883), U. 8. C., Title 9, relating to 
arbitration, or under the Act of 


585), U. 8. C., Title 45, § 159, relating 
to boards of arbitration of railway 
labor disputes, these rules apply to 
appeals, but otherwise only to the ex- 
tent that matters of procedure are 
not provided for in those statutes. 

“(4) These rules do not alter the 
method prescribed by the Act of 
February 18, 1922, c. 57, § 2 (42 Stat, 
388), U. 8. G., Title 7, § 292; or by the 
Act of June 10, 1930, e. 436, § 7 (46 
Stat. 534), as amended, U. 8. 0., Title 
7, § 499g (e), for instituting proceed- 
ings in the district courts of the 
United States to review orders of the 
Secretary of Agriculture; or pre- 
scribed by the Act of June 25, 1934, 
c. 742, § 2 (48 Stat. 1214), U. S. C., 
Title 15, § 522, for instituting pro- 
ceedings to review orders of the Secre- 
tary of Commerce; or prescribed by 
the Act of February 22, 1935, c. 18, 
§5 (49 Stat. 31), U. 8. C., Title 15, 
§ 715d (c), as extended, for institut- 


May 20, 1926, c. 347, §9 .(44 Stat. 

604 



JUEISDICTION § 617 

II. Jurisdiction of Suits to Enforce Administrative Orders 

§ 617. Enforcement of Federal Administrative Orders. 

Orders of federal administrative agencies, under statutory pro- 
visions, may be enforced in appropriate federal courts,® or in a state 
court.^® The jurisdiction of a reviewing court is of tbe .same character 
and scope in a proceeding for review brought by a person aggrieved 
bj^ an order of an administrative agency as the jurisdiction which the 
court has in a proceeding instituted by the agency for enforcement.^^ 


ing proceedings to review orders of 
petroleum control boards; but the con- 
duct of such proceedings in the dis- 
trict courts shall be made to conform 
to these rules so far as ai)i)lieable. 

“(5) These rules do not alter the 
practice in the district courts of the 
United States prescribed in the Act 
of July 5, 1935, c. 372, §§ 9 and 10 
(49 Stat. 453), U. S. C., Title 29, 
§§ 159 and 160 (e), (g), and (i), for 
beginning and conducting proceedings 
to enforce orders of the National 
Labor Eelations Board; and in re- 
spects not covered by those statutes, 
the practice in the district courts shall 
conform to these rules so far as ap- 
plicable. 

'‘(6) These rules do not apply to 
proceedings under the Act of Septem- 
ber 13, 1888, e. 1015, § 13 (25 Stat. 
479) as amended, U. S. Title 8, 
§ 282, relating to deportation of 
Chinese; they apply to proceedings 
for enforcement or review of com- 
pensation orders under the Longshore- 
men’s and Harbor Workers’ Com- 
pensation Act, Act of March 4, 1927, 
c. 509, §§ 18, 21 (44 Stat. 1434, 1436), 
U, S. C., Title 33, §§ 918, 921, except 
to the extent that matters of pro- 
cedure are provided for in that Act. 
The provisions for service by publica- 
tion and allowing the defendant 60 
days within which to answer in pro- 
ceedings to cancel certificates of 
citizcnshiip under the Act of June 29, 


amended, U. S. C., Title 8, § 405, re- 
main in effect.” 

9 See §§ 618-620. 

10 7 USCA 1365, 1366. 

11 “Under §10 (f) the jurisdiction 
of the Circuit Court of Appeals is of 
the same character and scope in a pro- 
ceeding for review brought by a per- 
son aggrieved by an order of the 
Board as the jurisdiction which the 
court has in a xjroceeding instituted 
by the Board for enforcement. 

“While § 10 (f) assures to any ag- 
grieved person opportunity to contest 
the Board’s order, it does not require 
an unnecessary duplication of pro- 
ceedings. The aim of the Act is to 
attain simplicity and directness both 
in the administrative procedure and 
on judicial review. Where the Board 
has petitioned for enforcement under 
§ 10 (e) and the jurisdiction of the 
court has attached, no sexiarate pro- 
ceeding is needed on the part of the 
person thus brought into the court. 
The breadth of the jurisdiction con- 
ferred upon the court to set aside 
or modify in whole or in part the 
Board’s order, or to i)erinit new evi- 
dence to bo taken, necessarily implies 
that the party proceeded against is 
entitled to raise all pertinent questions 
and to obtain any affirmative relief 
that is appropriate. * * * 

“While in the instant ease there are 
two proceedings, separately carried on 
the docket, they were essentially one 
so far as any question as to the 


1906, c. 3.592, § 15 (34 Stat. 601), as 
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Some statutes proYide for the bringing of a suit to enforce an admin- 
istrative order in a district court, or a Circuit Court of Appeals, 
ineludiiig the Court of Appeals for the District of Columbia for 
tlie institution by the attorney-general of a mandamus suit to compel 
obedience to the order,^^ or a suit to recover a forfeitured^ 

Wliere a statute provides for enforcement of an administrative 
order at the option of the attorney-general, the court may not acquire 
jurisdiction upon the consent of private parties, since the legislature 
intended that such suits should be instituted only upon the exercise of 
the judgment of the attorney-generald® Although Congress has 
power to confer jurisdiction upon the courts to enforce administrative 
ordei's by tlie use of mandamus, such jurisdiction cannot be inferred 
from the mere direction to district attorneys and the attorney-general 
to institute all necessary proceedings for enforeemeiit of a statute and 
administrative orders under itd'’^ Thus, there is no jurisdiction by 
virtue of such a statute alone to issue, at the instance of the agency, 
a writ of mandamus to compel a railroad company to make reports to 
the Interstate Commerce Commission in accordance with the Commis- 
sion’s order d® 


§ 618. — Federal Trade Commission Act. 

Jurisdiction of suits to enforce orders of the Federal Trade Com- 
mission, wliieli 'were formerly instituted but now are no longer nec- 


Ic'gality of the Board's order -was coii- 
eerned. Petitioner’s answer in the 
Board ’s i)roe.eeding presented substan- 
tially the same objections as those 
raised in petitioner ’s jiroeeeding for 
review.” (Mr. Chief Justice Hughes 
in Pord Motor Co. v. National Labor 
Relations Board (1939) 305 H. B. 
364, 369, 370, 83 L. Ed. 221, 59 S. 
Ct. 301.) 

12 Federal Communications Commis- 
sion, 47 HSCA 407 ; Interstate Com- 
merce Commission, 49 USCA 16(2), 28 
TJSCA 41, The Secretary of Agri- 
culture, 7 USCA 608a (6). 

13 Federal Trade Commission, 

See former section 5 of the Federal 
Trade Commission Act, 38 Stat. 717 
ot seq., 15 USCA 45, no longer in ef- 
fect. 


National Labor Relations Board. 

The National Labor Relations Act, 
29 USCA 160 (e). 

14 See Federal Trade Commission v. 
Claire Furnace Co. (1927) 274 U. S. 
160, 71 L. Ed. 978, 47 S. Ct. 553. 

15 See Federal Trade Commission v. 
Claire Furnace Co. (1927) 274 U. S. 
160, 71 L. Ed. 978, 47 S. Ct. 553. 

16 Federal Trade Commission v. 
Claire Furnace Co. (1927) 274 U. S. 
160, 71 L. Ed. 978, 47 S. Ct. 553. 

17 Knapp V. Lake Shore & M. S. E. 
Co. (1905) 197 U. S. 536, 49 L. Ed. 
870, 25 S. Ct. 538. 

18 Knapp V. Lake Shore & M. S. 
R. Co. (1905) 197 U. S. 536, 49 L. Ed. 
870, 25 S. Ct. 538, 
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essary, did not depend upon proof of violation of the order sought to 
be enforced^® 

§619. — 'Interstate Commerce Commission: Under the Urg-ent 
Deficiencies Act. 

Under clause First of the Urgent Deficiencies Act,^*^ district courts 
have jurisdiction to enforce, otherwise than by adjudication and col- 
lection of a forfeiture or penalty, or by infliction of criminal i)unish- 
ment, orders of the Interstate Commerce Commission other than for 
the payment of money.^i Orders for the payment of money — repara- 
tion orders — may be “enforced” through the medium of a plenary 
suit for damages in the federal district courts.^® 

A sidt by carriers against .state officers to enjoin proceedings to 
impose penalties upon the carriers for obedience to an order of the 
Interstate Commerce Commission, is not a suit to enforce an order 
within the meaning of the Urgent Deficiencies Act. It is one under 
the general equity jurisdiction of the federal di.strict court, and 
neither the United States nor the commission is required to be a 
party, either by statute or by the rules applicable to suits in equity.®^ 
An order to put half a carrier ’s net income in excess of six per cent, 
in a reserve fund, and to pay the other half to the Commission for 
the general railroad contingent fund, is not merely for the payment 
of money.^^ 

A state court does not have jurisdiction of a suit for damages 
under the Interstate Commerce Act, based on a reparation order of 
the Interstate Commerce Commission.^^ 


§ 620. — National Labor Relations Act: Delay Undesirable. 
When a complaint in a suit to enforce an order of the National 
Labor Relations Board, involves the granting of affirmative relief 
against an employer, it is particularly desirable that the ease be 


19 Federal Trade Commission v. 
Baltimore Paint & Color Works (C. 0. 
A. 4th, 1930) 41 F, (2d) 474. 

The Federal Trade Commission need 
no longer sue to enforce its orders, 
such orders becoming final if a peti- 
tion for review is not filed within 
sixty days from the date of service of 
the order, 15 TJSCA 45. 

20Now 28 USCA 41 (27). 

21 See Interstate Commerce Act, 


§ 16 (12), 49 USCA 16 (12). 

23 49 USCA 16 (2). 

23 Illinois Cent. E. Co. v. Public 
Utilities Commission (1918) 245 U. S. 
493, 62 L. Ed. 425, 38 S. Ct. 170. 

24 St. Louis & O’Fallon E. Co. v. 
United States (1929) 279 U. S. 461, 
73 L. Ed. 798, 49 S. Ct. 384. 

25 Pennsylvania E, Co. v. Clark 
Bros. Goal Min. Co. (1915) 23S U. S. 
456, 59 L, Ed. 1406, 35 S. Ct. 896, 
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prosecuted to a conclusiou with as much expedition as is reasonably 
practicable.^® The court has discretion to dismiss a petition for en- 
forcement not filed with reasonable promptness.^’^ Delay will not be 
considered to have been prejudicial, however, where it has not been 
urged upon the court as a factor to be considered in passing upon 
the petition for enforcement.®® 

Where a court has jurisdiction of a suit to enforce an administrative 
order, it is the court’s duty to enforce that order as written both in 
its prohibitory and in its mandatory phases if in its opinion the order 
is supported b3^ valid findings and is such an order as under the law 
should proper!}’' have been entered. It is its duty to decline to 
enforce it, if in the opinion of the court it is not so supported by the 
law and the facts.®® 


§ 621. State Administrative Orders. 

There is no authority for a suit to enforce a state administrative 
order in the federal courts. Appropriate provisions for enforce- 
ability through state law are iisuall}^ provided. These take a great 
variety of form, including' mandamus.®® State statutory provisions 
for enforcement of administrative orders may be assailed as denying 
due process. But where a state court by mandamus enforced an order 
while a suit to enjoin its enforcement was pending, due process was 
not lacking because of the fact that a bond had been posted to indem- 
nify the railroad for the expenses of compliance with the mandamus 
suit,®^ 


§ 622. — Decision of State Court Hot Conclusive as to Waiver of 
Federal Rights. 

Whether litigants have waived their federal rights, as by failure 
to prosecute an appeal under state procedure, is open to examination 
in the Supreme Court, and if it finds such rights not to be waived. 


S6 National Labor Eolations Board 
V. National Casket Co. (C. C. A. 2d, 
1939) 107 F. (2d) 992; National Labor 
Eolations Board v. La Salle Hat Co. 
(C. C. A. 3d, 1939) 105 P. (2d) 709. 

87 National Labor Eelations Board 
V. La Salle Hat Co. (C. C. A. 3d, 
19.39) 105 P. (2d) 709. 

88 National Labor Eelations Board 
V. National Casket Co. (C. C. A. 2d, 


1939) 107 P. (2d) 992. 

89 National Labor Eelations Board 
V. Boss Mfg. Co. (G, G. A. 7tk, 1939) 
107 P. (2d) 574. 

so Michigan Cent. E. Co. v. Eailroad 
Commission (1915) 236 U. S. 615, 59 
L. Ed. 750, 35 S. Ct. 422. 

81 Detroit & M. E, Co. v. Miekigan 
Eailroad Commission (1916) 240 IT. S. 


564, 60 L. Ed. 802, 36 S. Ct. 424. 
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it will enforce them notwithstanding a state decision to the contrary.®^ 
The moment when litigants’ federal rights are infringed is the first 
moment when they have a perfectly clear point •which can he reviewed 
in the Supreme Court.®® 


§ 623. Suits to Eestrain Action Contrary to Administrative. Di- 
rection. 

A party may sue to enjoin a conspiracy to violate an administrative 
decision. But unless the decision affected legal rights, there is no 
enforceable duty, a combination to violate which would be a conspir- 
acy, and equitable relief cannot be granted.®- 

Suit may be brought to enjoin state officers from imposing penalties 
upon the plaintitf because it has obeyed the order of a federal agency. 
Where the United States and the federal agency are not parties, the 
defense in such suit constitutes a collateral attack on the order. The 
substantial evidence rule does not apply as it would upon a direct 
attack, and hence, to succeed, the attack must show that the order is 
void on the face of the findings, without regard to the evidence or 
the lack of it.®® While such a suit is not a suit to enforce an order 
within the meaning of the Urgent Deficiencies Act®® a cross bill in 
such suit praying that the order be set aside and annulled, is, in sub- 
ject matter and purpose, a suit to set aside an order, which must be 
brought under the act. A federal court has no jurisdiction of such 
a cross bill under its general equity power.®’^ While some cross bills 
against ordinary suitors may be entertained under the jurisdiction 
over the principal suit, no suit can be brought against the United 
States without its consent. Such consent has been given with regard 
to orders of the Interstate Commerce Commission only under the 
Urgent Deficiencies Act. Nor can the cross bills be retained as to 
the other parties. The United States must be a party to any suit to 
set aside a commission order : it is to represent the public.®® 


New York Cent. E, Co. v. New 
York & Pennsylvania Co. (1926) 271 
IT. S. 124, 70 L. Ed. 865, 46 S. Ct. 447. 

83 New York Cent. E. Co. v. New 
York & Pennsylvania Co. (1926) 271 
U. S. 124, 70 L. Ed. 865, 46 S. Ct. 447. 

34 Pennsylvania Eailroad System 
and Allied Lines Federation v. Penn- 
sylvania E. Co. (1925) 267 U. S. 203, 
69 L. Ed. 574, 45 S. Ct. 307. See also 
§ 187 et seq. 

85 State of New York v. United 


States (1922) 257 U. S. 591, 66 L. 
Ed. 385, 42 S. Ct. 239. 

36 Illinois Cent. E. Co. v. Public 

Utilities Commission (1918) 245 U. S. 
493, 62 L. Ed. 425, 38 S. Ct. 170. 

37 Illinois Cent. E. Co. v. Public 

Utilities Commission (1918) 245 U. S. 
493, 62 L. Ed. 425, 38 S. Ct. 170. 

38 Illinois Cent. E. Co. v. Public 

Utilities Commission (1918) 245 U. S. 
493, 62 L. Ed. 425, 38 S. Ct. 170. 
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Where relief sought in a state court would circumvent orders of the 
Interstate Commerce Commission, a federal district court may enjoin 
the parties affected from performing the acts in violation of the 
orders, despite the provisions of section 265 of the Judicial Code.®® 

An allegation of irreparable injury may be unnecessary in a suit to 
enjoin violation of an administrative order, if the statute authorizes 
an injunction upon a showing of violation alone.^® 

§ 624. Enforcement by Suit for Penalties at Instance of Private 
Party. 

A state does not deny due process by providing that a state com- 
mission ’s rate orders shall be enforced by suits for penalties for over- 
charges by private parties, not confined or proportioned to their losses 
or damages. The legislature maj^ adjust the amount to the public 
wrong, rather than the private injury.^^ The power of the state to 
impose fines and penalties for violation of its statutory requirements 
is coeval with government, and the mode in which they are enforced, 
whether at the suit of a private party, or at the suit of the public, 
and what disposition shall be made of the amounts collected, are 
merely matters of legislative discretion, so long as the penalty pre- 
scribed is not so severe and oppressive as to be wholly disproportioned 
to the offense and obviously unreasonable.^® 

III. Jurisdiction op Suits to Suspend, Enjoin, Annul, ob Set 
Aside Administrative Orders 

A. In General 


§ 625. Introduction. 

This subdivision should be read in eonjunetion with the chapter 
on the requirement that, to be judicially reviewable, administrative 
orders must be of a definitive character.^® Upon judicial review 
courts are generally courts of equity 


88 28 USCA 379. Miller v. Climax 
Molybdenum Co. (C. C. A. lOtli, 1938) 
96 F. (2d) 254. See also § 248. 

40 Tke Agricultural Adjustment Act, 
7 USCA 60Sa (6). American Fruit 
Growers v. United States (C. C. A. 
9tli, 1939) 105 F. (2d) 722. 

41 St. Louis, I. M. & S. E. Co. v. 


Williams (1919) 251 U. S. 63, 64 L. 
Ed. 139, 40 S. Ct. 71. 

42 St, Louis, I. M, & S. R. Co. v. 
Williams (1919) 251 U. S. 63, 64 L. 
Ed. 139, 40 S. Ct. 71. 

43 See § 195 et seq. 

44 See § 253 et seq. 
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§ 626. Orders of Federal Administrative Agencies. 

Federal courts may have jurisdiction of suits to suspend, enjoin, 
annul, or set aside orders of federal administrative agencies under 
specific statutes, such as those providing for review in a specially 
constituted district court of three judges,^® or in a Circuit Court of 
Appeals,^^ or, under specific statutory provisions, in a state court.^'^ 
If no specific statutory mode of judicial review is provided, orders of 
federal administrative agencies may be reviewahle in a one judge 
district court. If there is a substantial constitutional question as 
to the validity of a federal statute involved, judicial review of a 
federal administrative order is possible in a three judge district court 
pursuant to 28 USCA 380a.'^® 

Original jurisdiction of the United States Supreme Court does not 
include a suit by a state to enjoin or set aside orders of a federal 
agency affecting that state.®® 


§ 627. — Negative Order Rule Abolished. 

The so called “negative order” rule, by which judicial review was 
refused of orders which refused to grant relief or command action as 
contrasted with ‘ ‘ affirmative ’ ’ orders which did grant relief and com- 
mand action, has been repudiated.®^ As a result the so-called “neg- 
ative order ’ ’ rule no longer has any force whatever in connection with 
judicial review of orders of any administrative agency, and earlier 
decisions to the contrary have been overruled by implication.®® The 
right to judicial review in respect of negative orders is now governed 
by orthodox criteria.®® 


§ 628. Orders of State Administrative Agencies. 

A state remedy is usually available for review of an order of a 
state administrative agency. In addition to an available state remedy, 
suit in equity in a federal district court is ordinarily also available if 
a federal question, such as violation of a federal constitutional right. 


45 See §§ 633, 672 et seq. 

46 See the statutes eolleeted iu Ap- 
pendix A, §§ 831-860, see also, §§ 645, 
649. 

47 7 USCA 1365, 1366. 

48 See § 650. 

49 See § 683. 

50 Texas v. Interstate Commerce 
Commission (1922) 258 U. S. 158, 66 
L. Ed. 531, 42 S. Ct. 261; State ex 


rel. Lemke v. Chicago & N. W. Ey. Co. 
(1922) 257 U. S. 485, 66 L. Ed. 
329, 42 S. Ct. 170. 

61 * Eoehestcr Telephone Corp. v. 
United States (1939) 307 U. S. 125, 
89 L; Ed. 1147, 59 S. Ct. 754. 

52 See note, ‘ ‘ Eevieumbility of 
Negative Orders,” (1939) 53 Harv. L. 
Eev. 98. 

53 See § 205. 
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is involved. But in state rate cases, and in cases seeking to enjoin 
tlie collection of a state tax, the right to sue in a federal court has been 
restricted by the Johnson Act.®^ Practical cognizance must also he 
taken of the increasing disinclination of the federal courts to interfere 
with state administrative action in the absence of manifest oppres- 
sion.®® Orders of state administrative agencies may nevertheless he 
judicially reviewed, within these restrictions, in a proper case under 
section 266 of the Judicial Code in a three judge district court,®® or, 
in certain circumstances, under the general equity jurisdiction of a 
one judge district eourt.®’^ 

§ 629. Orders of Local Administrative Units. 

Orders of local administrative units, which are not state agencies, 
are reviewahle only in a one judge district court.®® 

§ 630. Three Provisions for Assembly of a Three Judge District 
Court. 

There are three more or less similar statutory provisions for the 
assembly of a three judge district court to review administrative 
orders, (1) the Urgent Deficiencies Act, for review of orders of the 
Interstate Commerce Commission and certain other federal agencies,®® 
(2) section 266 of the Judicial Code, for review of orders of state 
administrative agencies,®® and (3) the Act of 1937, 28 USCA 380a, 
which permits review of administrative orders of federal agencies 
where a substantial question as to the validity of a federal statute is 
also involved.®^ 


§ 631. Be view of Series of Orders in One Suit. 


Where an order of an administrative agency is assailed by an orig- 
inal bill in a federal district court, a further or supplemental order 
of the agency, subsequently made, may be reviewed by an amended 
or supplemental hill in the same suit.®® Where the first order has 
been reviewed by a three judge court pursuant to section 266 of the 


54 28 USCA 41 (1). See also §671. 

55 Petroleum Exploration v. Public 
Service Commission (1938) 304 U. S. 
20.9, 82 L. Ed. 1294, 58 S. Ct. 834. 

66 28 USCA 380. See also § 672 et 
seq. 

57 See § 650 et seq. 

58 See § 676. 


69 See § 633 et seq. 

GO 28 USCA 380. See also § 672. 

61 See § 683. 

62 Thompson v. Consolidated Gas 
Utilities Corp. (1937) 300 U. S. 55, 
81 L. Ed. 510, 57 S. Ot. 364; MeCart 
V. Indianapolis Water Co. (1938) 302 
U. S. 419, 82 L. Ed. 336, 58 S. Ct. 324, 
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Judicial Code,®® it is permissible to review the subsequent order be- 
fore a one judge district court under its general equity powers, if a 
three judge court under section 266 is not required in the second 
ease.®^ However, it has been held that an attempt to review admin- 
istrative determinations made in one proceeding, by a suit to enjoin 
an administrative order made as the result of a later one, is an attempt 
to challenge administrative determinations collaterally, which cannot 
be done in this manner.®® 


B. Under Particidar Statutory Modes of Review 


§ 632. In General. 

Where a statutory method of judicial review is provided, review 
may be had only in the court and upon the terms specified in the 
statute in so far as they are applicable.®® The court may not dispense 
with applicable statutory provisions even to do equity.®'^ Such statu- 
tory jurisdiction is exclusive, and its existence prevents collateral 
review. Thus, the validity of a license issued by the Federal Power 
Commission may not be tested by suggesting its invalidity as a de- 
fense, in condemnation proceedings.®® 

Where no specific statutory mode of review is provided a suit to 
enjoin, suspend, annul or set aside an administrative order may be 
brought in a federal district court upon allegations which establish 
federal equity jurisdiction.®® Where a suit arises under a law regu- 
lating commerce, the district courts have jurisdiction, under Judicial 
Code, section 24 (8) despite the fact that the amount at issue may 
be smaller than the jurisdictional amount otherwise required.'’^^ 


63 28 USCA 380. 

64: McCart v, Indianapolis Water 
Co. (1938) 302 IT. S. 419, 82 L. Ed. 
336, 58 S. Ct. 324, 

65 Board of Public Utility Gom’rs 
of New Jersey v. United States (D. C. 
D. N. J., 1937) 21 E. Supp, 543. 

66 Securities & Exchange Commis- 
sion V. Andrews (0. C. A, 2d, 1937) 
88 F. (2d) 441. See Sykes v. Jenny 
Wren Co. (1935) 64 App. D. C. 379, 
78 F. (2d) 729, 104 A. L. K. 864, eert. 
den. 296 U. S. 624, 80 L, Ed. 443, 56 
S. Ct. 147. 

67 Universal Service Wireless v. 


Federal Eadio Commission (1930) 59 
App. D. C. 319, 41 F. (2d) 113; Vil- 
lage of Mantorville v. Chicago Great 
Western E. Co. (D. C. D. Minn., 1st 
Div., 1934) 8 P. Supp. 791. 

68 Harris v. Central Nebraska Pub- 
lic Power & Irrigation Dist. (D. C. 
D. Neb., North Platte Div., 1938) 29 
F. Supp. 425. 
e» See § 650. 

70 28 USCA 41 (8). - 

71 Turner, D. & L, Lumber Co. v. 
Chicago, M. & St. P. E. Co. (1926) 
271 U. S. 259, 70 L. Ed. 934, 46 S. Ct. 
530. 
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1. Under tlie Urgent Deficiencies Act and Similar Statutes 

§ 633. The Urgent Deficiencies Act : Special Provisions for Ee- 
view of Orders of the Interstate Commerce Commission. 

The district courts have special jurisdiction of cases brought to 
enjoin, set aside, annul or suspend in whole or in part any order of 
the Interstate Commerce Commission.’^® The Urgent Deficiencies 
Act requires three-judge courts and expedited procedure for review 
of orders of the Interstate Commerce Commission. It provides that 
suits to suspend, enjoin, annul or set aside an order of the Interstate 
Commerce Commission shall be brought in a three-judge district 
court convened pursuant to the Act ; and that no interlocutory in- 
junction against an order of the commission .shall issue except from a 
three-judge district court.’® Such court may also allow a temporary 
stay of the order, for not more than .sixty days, in cases where ir- 
reparable injury would otherAvise ensue. This temporary stay may be 
continued, at the time of hearing the application for the interlocutory 
injunction, until decision upon the application. The hearing upon 
the application shall be given precedence and in every Avay expedited. 

An appeal may be taken direct to the Supreme Court from the 
decree of the three- judge court granting or denying ” an inter- 
locutory injunction. 

Upon the final hearing of any suit to suspend, enjoin, set aside or 
annul’® an order of the Interstate Commerce Commission, the same 
requirement as to judges and the same procedure as to expedition and 
appeal shall apply. The procedure stipulated in the act does not 


72 28 TJSCA 41 (28). 

73 Act of October 22, 1913, e. 32, 38 
Stat. 208 et seq.j 28 TJSCA 43-48. 

74 See § 844. 

75 Or three judges sitting in the 
District Court of the District of Co- 
lumbia at lea.st one of whom is a judge 
of the Court of Appeals of that Dis- 
trict. Claiborne-Annapolis Ferry Co. 
V. United States (1932) 285 U. S. 
382, 76 L. Ed. 80S, 52 S. Ct. 440. 

See Valvoline Oil Co. v. United 
States (1939) 308 U. S. 141, 84 L. Ed. 
151, 60 S. Ct. 160. 

76 United States v. Maher (1939) 
307 U. S. 148, 83 L. Ed. 1162, 59 S. 
Ct. 768, rehearing denied 307 U, S. 


649, 83 L. Ed. 1528, 59 S. Ct. 831. 

77 Atchison, T. & S. P. E. Co. v. 
United States (1935) 295 U. S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748. 

78 There is no magic in the choice 
of these five words as the basis for 
relief sought. Most suits are brought 
to “suspend” or “enjoin” an order 
because affirmative action is threat- 
ened, but for instances of suits 
brought merely to “set aside” or 
‘ ‘ annul ’ ’ an order, see Powell v. 
United States (1937) 300 U. S. 276, 
81 L. Ed. 643, 57 S. Ct. 470, and St. 
Louis & O’Pallon E*. Go. v. United 
States (1929) 279 U. S. 461, 73 L. Ed. 


798, 49 S. Ct. 384. 
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change the inherently equitable nature of a suit seeking such relief 

Congress has manifested its solicitude that the power to grant writs 
of injunction against orders of the Interstate Commerce Commission 
shall be exercised with special care, by requiring the consideration of 
applications to be made by three judges and by giving an appeal di- 
rectly to the Supreme Court both in the case of interlocutory orders 
and final decrees.^® 

The United States must be made a party to suits under the Urgent 
Deficiencies Act. This is not a mere matter of procedure, but to 
protect the public interest.®^ Thus, where a state brings an original 
suit in the Supreme Court to enjoin the enforcement of an order of 
the Interstate Commerce Commission, the proceeding is one in equity, 
in which the complete requirements of justice and public policy must 
be taken into account. When they are considered it is clear that the 
state should be remitted to the statutory suit in the district court, in 
which the United States is made a party. Complete justice requires 
that the railroads should not be subject to two irreconcilable com- 
mands — that of the commission enforced by a decree on one side, and 
that of the Supreme Court on the other.®^ 

In view of the importance of the questions and ainouiits involved, 
courts, in suits under the Urgent Deficiencies Act, should give the 
reasons on which they rest their decisions, and not enter a decree 
without opinion, statement of reasons, or citation of authority.®® 

Jurisdiction under the Act is invoked by filing in the office of the 
clerk of the court a written petition setting forth briefly and suc- 
cinctly the facts constituting the petitioner’s cause of action, and 
specifying the relief sought.®^ 

§ 634. History of the Act. 

The three extraordinary features of the Urgent Deficiencies Act, 
(1) hearing before three judges, (2) direct appeal to the Supreme 
Court as of right, (3) precedence in both the district court and the 

79 See Alton E. Co. v. United States Cent. E. Co. v. Public Utilities Com- 

(1932) 287 U. S. 229, 77 L. Ed. 275, mission (1918) 245 U. S. 493, 62 L. Ed. 
53 S. Ct. 124. See also § 253. 425, 38 S. Ct. 170. 

80 Alabama v. United States (1929 ) 88 State ex rel. Lcmke v, Chicago 

279 U. S. 229, 73 L. Ed. 675, 49 S. Ct. & N. W. Ry. Co. (1922) 257 U. S. 
266. ' 485, 66 L. Ed. 329, 42 S. Ct. 170. 

81 Judicial Code, §211; 28 USCA 83 Baltimore & 0. E. Co. v. United 

48. State ex rel. Lemke v. Chicago States (1929) 279 U. S. 781, 73 L. Ed. 
& N. W. Ey. Co. (1922) 257 U. S. 485, 954, 49 S. Ct. 492. See also § 784. 

66 L. Ed. 329, 42 S. Ct. 170; Illinois ; 84 28 USCA 45. 
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Supreme Court were first introduced by tbe Expediting Act of 1903 ss 
for suits by the United States to enforce the antitrust and commerce 
laws. The}" w^ere extended by the Hepburn Act of 1906, section 5,®® 
to suits to enforce or to enjoin and set aside orders of the Interstate 
Commerce Commission. This statutory jurisdiction to review orders 
was first granted in 1906, because then, for the first time, the rate- 
making power was conferred upon the commission, and then disobedi- 
ence of its orders "was first made punishable.®'^ The jurisdiction 
conferred by the Hepburn Act on the circuit courts was transferred, 
substantially unchanged, to the Commerce Court in 1910,®® and 
when that court w’as abolished, to the district courts, by the Urgent 
Deficiencies Act.®® 

§ 635. Jurisdiction Under the Act Exclusive. 

Federal district courts, specially constituted under the act, have 
exclusive jurisdiction of suits to enjoin, set aside, annul, or suspend 
orders of the Interstate Commerce Commission, and such suits may 
not be brought elsewhere.®® Jurisdiction is exclusive because the 
United States is an indispensable party and has consented to be sued 
only in a statutory three-judge court convened pursuant to the Urgent 
Deficiencies Act.®^ The jurisdiction of a one-judge federal district 

85 32 Stat. 823, 15 USCA 28, 29. Central New England E. Co. v. Boston 

86 34 Stat. 584, 590, 592, 49 USCA & A. E. Co. (1929) 279 U. S. 415, 73 

16. L. Ed. 770, 49 S. Ct. 358; State ex 

87 United States v. Los Angeles & rel. Lemke v. Chicago & N. W. Ey. 

S. L. E. Co., (1927) 273 U. S. 299, 71 Co. (1922) 257 U. S. 485, 66 L. Ed. 
L. Ed. 651, 47 S. Ot. 413. See United 329, 42 S. Ct. 170; Lambert Enn Coal 
States V. Griffin (1938) 303 U. S. 226, Co. v. Baltimore & O. E, Co. (1922) 
82 L. Ed. 764, 58 S. Ct. 601. 258 U. S. 377, 66 L. Ed. 671, 42 S. Ct. 

88 Act of June 18, 1910, e. 309, 349. See Illinois Cent. E. Co. v. Pub- 

§ 1, 36 Stat. 539. Virginian Ey. Co. lie Utilities Commission (1918) 245 
V. United States (1926) 272 U. S. 658, U. S. 493, 62 L. Ed. 425, 38 S. Ct. 170. 
71 L. Ed. 463, 47 S. Ct. 222. 91 Lambert Eun Coal Co. v. Balti- 

89 Act of October 22, 1913, e. 32; more & 0. E. Co. (1922) 258 U. S. 

38 Stat. 208 et seq.; 28 USCA 43 et 377, 66 L. Ed. 671, 42 S. Ct. 349; State 
seq. United States v. Griffin (1938) ex rel. Lemke v. Chicago & N. W. Ey. 
303 U. S. 226, 82 L. Ed. 764, 58 S. Ct. Co. (1922) 257 U. S. 485, 66 L. Ed. 
601; United States v. Los Angeles & 329, 42 S. Ct. 170; Illinois Cent. E. 

S. L. E. Co. (1927) 273 U. S. 299, Co. v. Public Utilities Commission 
71 L. Ed. 651, 47 S, Ct. 413, (1918) 245 U. S. 493, 62 L. Ed. 425, 

90 Judicial Code, § 208, 28 USCA 46, 38 S. Ct. 170. 
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court may not be invoked by original suit,®^ or upon removal from a 
state court. State courts also lack jurisdiction.®® 

A state must sue to enjoin the enforcement of an order of the Inter- 
state Commerce Commission in the three-judge district court. The 
bill in an original suit in the Supreme Court will be dismissed.®^ 


§ 636. — Form of Eelief Souglit Cannot Preclude Jurisdiction 
Where Substance of Suit Y/ithin Act. 

The exclusive jurisdiction and requirements of the Urgent Deficien- 
cies Act may not be avoided by change in form of action or the specific 
mode of relief sought, if the substance of the suit is to suspend, en- 
join, annul or set aside an order of the Commission.®® It makes no 
difference that the order is not mandatory but permissive,®® or that 
the suit is not in form against the agency itself.®^ A bill which does 
not expressly pray that an order be annulled or set aside but assails 
the validity of the order and prays that the defendant be enjoined 
from doing what the order specifically authorizes, is the equivalent to 
one asking that the order be adjudged invalid and set aside, and falls 
within the act.®® A suit by a minority stockholder of a railway com- 
pany, the company being made sole defendant, to enjoin it from 
carrying out an agreement approved and authorized by an order of 
the Interstate Commerce Commission, is essentially a suit to annul 
or set aside the order, and is within the act.®® A suit to restrain a 
railroad from following rules relating to car service prescribed by 
order of the Interstate Commerce Commission is in substance a suit 
to set aside the order and within the act.^ 


92 Lambert Eun Coal Co, v. Balti- 
more & 0. E. Co. (1922) 258 U. S. 
377, 66 L. Ed. 671, 42 S. Ct. 349. 
See Illinois Cent. E. Co. v. Public Util- 
ities Commission (1918) 245 U. S. 
493, 62 L. Ed. 425, 38 S. Ct. 170. 

93Venner v. Michigan Cent. E. Co. 
(1926) 271 U. S. 127, 70 L. Ed, 868, 
46 S. Ct. 444; Lambert Eun Coal Go. 
V. Baltimore & O. E. Co. (1922) 258 
U. S. 377, 66 L. Ed. 671, 42 S. Ct. 349. 

94 State ex rel. Lemke v. Chicago 
& N. W, Ey. Co. (1922) 257 U. S. 
485, 66 L. Ed. 329, 42 S. Ct. 170. 

95 Lambert Eun Coal Co, v. Balti- 
more & 0. E. Co. (1922) 258 U. S. 377, 


66 L. Ed. 671, 42 S. Ct. 349. 

96 Venn er v. Michigan Cent. E. Co. 
(1926) 271 U. S. 127, 70 'L. Ed. 868, 
46 S. Ct. 444. 

97 Lambert Eun Coal Co. v. Balti- 
more & O. E. Co. (1922) 258 U. S. 377, 
66 L. Ed. 671, 42 S. Ct. 349. 

98 Venner v. Michigan Cent. E. Go. 
(1926) 271 U. S. 127, 70 L. Ed. 868, 
46 S. Ct. 444. 

99 Venner v. Michigan Cent. E. Co. 
(1926) 271 U. S. 127, 70 L. Ed. 868, 
46 S. Ct. 444. 

1 Lambert Eun Coal Co. v. Baltimore 
& O. E. Co. (1922) 258 TL S. 377, 66 
L. Ed. 671, 42 S. Ct, 349. 
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Nor is application of the act avoided because the true nature of the 
suit does not appear from the bill of complaint. If and when it ap- 
pears from other pleadings, motions, or other development in a suit 
not brought under the act, that the nature of the suit is wnthin the 
scope of the act, the complaint must be dismissed for want of juris- 
diction.® 

§ 637. — Extends to the Entire Suit: Duty to Retain Juris- 
diction. 

The jurisdiction of the three-judge court necessarily includes power 
to make all orders required to enforce the rights and obligations of 
the parties that arise in the litigation.® Thus, where a decree of the 
three-judge court is reversed and the cause remanded, an application 
for restitution of suras lost by compulsion of the erroneous decree is 
incidental to and in effect part of the main suit. A three-judge court 
is required for entry of the decree upon the mandate of the Supreme 
Court, ^ its duty is to retain jurisdiction, enter a decree that appellants 
are entitled to restitution, and refer the case to a master as prayed 
in appellants’ motion.® And appeal from the second decree rests 
upon the same foundation as did the first appeal.® 

Where the issues stated in the pleadings require a three- judge 
court for their di.sposition, the statutory court retains jurisdiction 
even when by amendment the issues which bring the suit within the 
act are withdrawn.’’' 

§ 638. — Limitation on Jurisdiction: Separable Claims. 

Claims for relief separable from suits within the act may not be 
joined with a claim for relief which falls within the act and its spe- 
cial requirements and privileges.® 

An application for an injunction because a carrier’s directors hold 
office illegally, are faithless to their trust, are acting in violation of 
state law, and hence that the carrier cannot legally exercise the au- 

2 Lambert Eun Goal Co. v. Baltimore 6 Baltimore & 0. R. Co. v. United 
& O. E. Co. (1922) 258 U. S. 377, 66 States (1929) 279 U. S. 781, 73 L. Ed. 
L. Ed. 671, 42 S. Ct. 349. 954, 49 S. Ct. 492. 

S Baltimore & O. E, Co. v. United 7 Texas Electric Ey. Co. v. Eastus 

States (1929) 279 U. S. 781, 73 L. Ed. (D. C. N. D. Tex., Dallas Div., 1938) 

954, 49 S. Ct. 492. 25 P. Supp. 825, mem. aff’d (1939) 

4 Baltimore & O. E, Co. v. United 308 U. S. 512, 84 L. Ed. 437, 60 S. Ct. 

States (1929) 279 U. S. 781, 73 L. 134. 

Ed. 954, 49 S. Ct. 492. 8 Pittsburgh & W. Va. Ey. Co. v. 

5 Baltimore & O. E. Co, v. United United States (1930) 281 U. S. 479, 
States (1929) 279 U. S. 781, 73 L. 74 L. Ed. 980, 50 S, Ct. 378. 

Ed, 954, 49 S. Ct. 492. See also § 711. 

618 



JUEISDICTION 


§640 


tliority given it by an order of tbe Interstate Commerce Commission, 
is not properly joined in a snit under the Urgent Deficiencies Act 
and is not subject to review in the Supreme Court on direct appeal.® 
It is neither ancillary to nor dependent upon the judgment as to 
the order.^^ Relief of that character may be had only in a suit invok- 
ing the plenary equity jurisdiction of the federal district court. Such 
a suit is heard in the ordinary course by a single judge and is ap- 
pealable only to the Circuit Court of Appeals.^® Erroneously joining 
an application for relief under plenary equity power with an applica- 
tion under the Urgent Deficiencies Act, gives no right to direct appeal 
under that act, and is cause for dismissal of the bill, but without prej- 
udice to rights in a proper proceeding before one judge.^® 

The statutory court convened under the act has no jurisdiction to 
enjoin the Interstate Commerce Commission from issuing an order. 

Dismissal of a bill for want of jurisdiction by a three- judge court 
convened pursuant to the Urgent Deficiencies Act should be without 
prejudice to suit in an appropriate forum.^® 

§ 639. — Lack of Jurisdiction May Not Be Waived. 

Lack of jurisdiction under the act may not be waived by the par- 
ties, but on the contrary may be raised by either district or appellate 
court, sua sponte, at any time4® 

§ 640. Appeals. 

Appeals to the Supreme Court under the Urgent Deficiencies Act 
have priority in hearing and determination over all other causes ex- 


9 Pittsburgh. & W. Va. Ey. Co, t. 
United States (1930) 281 U. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378, Of. Cleve- 
land, C., C. & St. L. E. Co. V. United 
States (1928) 275 U. S. 404, 72 L. 
Ed. 338, 48 S. Ct. 189, 

10 As in The Chicago Junction Case 
(1924) 264 U. S. 258, 264, 68 L. Ed, 
667, 44 S. Ct. 317, where joinder was 
permitted in order to carry out the 
purpose of Congress to make judicial 
review effective. Pittsburgh So W. Va. 
Ey. Co. V. United States (1930) 281 
U. S. 479, 488, 74 L. Ed. 980, 50 S. Ct. 
378. 

11 Pittsburgh & W, Va. Ey. Co. v. 
United States (1930) 281 U. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378. 


12 Pittsburgh & W. Va. Ey. Co. v. 
United States (1930) 281 U. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378. 

13 Pittsburgh & W. Va. Ey. Co. v. 
United States (1930) 281 U. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378. 

14 Manhattan Transit Co. v. United 
States (D. C. D. Mass., 1938) 24 E. 
Supp. 174. 

15 Pittsburgh & W. Va. Ey. Co. v. 
United States (1930) 281 U. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378. 

16 United States v. Griffin (1938) 
303 U, S. 226, 82 L. Ed. 764, 58 S. 
Ct. 601; Lambert Enn Coal Co. v. 
Baltimore & O. E. Co. (1922) 258 U. 
S. 377, 66 L. Ed. 671, 42 S. Ct. 349. 
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cept criminal causes in that conrt4'^ The taking of an appeal shall in 
no case supersede or stay the judgment or decree of the district court 
appealed from, unless the supreme court or a justice thereof shall so 
direct, and the appellant shall give an appropriate bondd® The dis- 
trict court may direct the original record instead of a transcript 
thereof to he transmitted on appeal.^® 

Section 238 of the Judicial Code limits direct appeal to the Su- 
preme Court, to, infer alia, a decree within “so much” of the Urgent 
Deficiencies Act “as relates to . . . suits to enforce, suspend, or 
set aside orders of the Interstate Commerce Commission other than 
for the payment of money.” But “other than for the payment of 
money” refers only to suits to enforce orders and not to suits to 
suspend or set aside. They do not inhibit direct review of any cause 
formerly cognizable by the Commerce Court.®^ 

§ 641. Orders Reviewable Under the Act. 

Not everything denominated “order” is reviewable under the act, 
but the orthodox criteria for judicial review now govern.^* Orders 
reviewable under the act also include “negative” orders, an order 
directing that a tariff be stricken from the files of the commission,®^ 
and an order prescribing accounting practices.®® 

§ 642. Orders Not Reviewable Under the Act. 

The Urgent Deficiencies Act does not apply to action of the Inter- 
state Commerce Commission which is not within the commission ’s dele- 
gated power to regulate commerce.®^ Thus a certificate issued by the 
commission under the Transportation Act of 1920, determining the 
amount of money to be distributed to a railroad to make good the 

17 28 USCA 47a. 

. 18 28 ITSCA 47a. 

19 28 USOA 47a. 

SO 28 ITSCA 345. 

21 St. Louis & 0 ’Fallon E. Co. v. 

United States (1929) 279 U. S. 461, 

73 L. Ed. 798, 49 S. Ct. 384. See also 
§ 617 et seq. 

, 82 St. Louis & O’Fallon E. Co. v. 

United States (1929) 279 U. S. 461, 

73 L. Ed. 798, 49 S. Ct. 384. 

23 See § 195 et seq. 

24 Eocliestcr Telephone Corp. v. 
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United States (1939) 307 U. S. 

125, 83 L. Ed. 1147, 59 S. Ct. 754. 

25 Powell V. United States (1937) 
300 U. S. 276, 81 L. Ed. 643, 57 S. 
Ct. 470. 

26 Norfolk & W. Ey. Co. v. United 
States (D. C. W. I). Va., 1931) 52 
F. (2d) 967, aff’d (1932) 2S7 U. S. 
134, 77 L. Ed. 218, 53 S. Ct. 52. 

87 Great Northern E. Co. v. United 
States (1928) 277 U. S. 172, 72 L. 
Ed. 838, 48 S. Ct. 466, 
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government’s guaranty, was not an exertion of the delegated power 
to regulate interstate commerce, but a temporary, non-recurrent inci- 
dent of the World War. Congress could have selected any other 
agency. Hence the special remedy of the Urgent Deficiencies Act is 
not available to review the legality of the commission ’s action. More- 
over, certificates of the amount due a railroad under the Transpor- 
tation Act of 1920, for war services, are findings rather than orders.^® 

Suits to enjoin, set aside, or annul orders for the payment of money 
are within the act. The exclusion of such suits was previously found 
only in a separate clause, referring to suits to enforce orders.®® But 
reparation orders may not be assailed in such suits.®®®- 
” An order determining railway mail pay is not reviewable under the 
act since (1). there is no wide public interest in its speedy determi- 
nation, and (2) no interruption of service is possible through improvi- 
dent issue of an injunction by a single judge.®^ There is nothing in 
the Railway Mail Pay Act which requires that the act be made ap- 
plicable to the deteiinination of the validity of orders of the Interstate 
Commerce Commission fixing proper compensation to be paid by the 
government to a railroad for use of its property in carrying mail.®® 
Moreover, since a suit to set aside an order concerning mail pay is 
one primarily against the United States, there is no jurisdiction under 
the Urgent Deficiencies Act because the Railway Mail Pay Act does 
not confer such authority to sue the United States.®^ 

A suit to correct alleged errors in the findings upon which an order 
is based cannot be brought under the Urgent Deficiencies Act.®® 

S8 Great Northern E. Co. v. United 
States (1928) 277 U. S. 172, 72 L. Ed. 

838, 48 S. Ct. 466. 

Sa Great Northern E. Co. v. United 
States (1928) 277 U. S. 172, 72 L. Ed. 

838, 48 S. Ct. 466. 

30 36 Stat. 539, former section 41 
(27), 28 USCA. St. Louis & O ’Fallon E. 

Co. V. United States (1929) 279 U. S. 

461, 73 L. Ed. 798, 49 S. Ct. 384; Balti- 
more & O. E. Co. V. United States (C. 

C. A. 3d, 1937) 87 F. (2d) 605. See 
also § 617 et seq. 

30a Baltimore & O. E. Co. v. United 
States (C. C. A. 3d, 1937) 87 F. (2d) 

605; Brady V. Interstate Commerce 
Commission (D. C. N. D. W. Va., 1930) 
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43 F. (2d) 847, mem. aff’d (1931) 283 
U. S. 804, 75 L. Ed. 1424, 51 S. Ct. 559. 

31 United States v. Griffin (1938) 
303 U. S. 226, 82 L. Ed. 764, 58 S. 
Ct. 601. 

38 39 USCA 524, 541. 

33 United States v. Griffin (1938) 
303 U. S. 226, 82 L. Ed. 764, 58 S. Ct. 
601. 

34 United States v. Griffin (1938) 
303 U. S. 226, 82 L. Ed. 764, 58 S. Ct. 
601. 

35 Brady v. Interstate Commerce 
Commission (D. C. N. D. W. Va., 1930) 
43 F. (2d) 847, mem. aff’d (1931) 283 
U. S. 804, 75 L. Ed. 1424, 51 S. Ct. 
559. 
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§ 643. Application of Act to Other Agencies. 

Procedure under the Act has been specifically extended to apply 
to suits assailing orders of the Interstate Commerce Commission under 
the Inland Waterways Corporation Act of 1924,^^ the Emergency 
Railroad Transportation Act of 1933,^'’^ and the Motor Carrier Act 
of 1935 ; of the Secretary of Commerce under the Shipping Act 
of 1916,®® of the United States Shipping Board under the Shipping 
Act of 1916,^® of the Secretary of Agriculture under tlie Packers and 
Stockyards Act of 1921,^^ and the Peiusliahle Agricultural Commodi- 
ties Act of 1930,^2 Qf Federal Coordinator of Transportation 
under the Emergenc}'- Railroad Transportation Act of 1933,^® of the 
Federal Communications Commission under the Communications Act 
of 1934,^^ and elsewhere.^® 


§ 644. The Federal Power Act. 

The Federal Power Act^® while similar to the Urgent Deficiencies 
Act, contains a distinctive formulation of the conditions under which 
resort to the courts may be made. Section 313 (b) provides that 


86 Act of June 3, 1924, 43 Stat. 360 
as amended 45 Stat. 978, 49 USCA 153 
(e). 

87 48 stat. 211, 216, amended 49 
Stat. 376. The Act expired June 17, 
1936. See 49 USCA 250 note. 

88 49 Stat. 543, 550, 49 USCA 305 
(b). Cf. Transportation of Explosives 
Act (Criminal Code, § 233) 35 Stat. 
554, 555, amended 35 Stat. 1088, 1135, 
41 Stat. 1445, 18 USCA 383. 

89 46 USCA 830. Swayne & Hoyt 
V. United States (1937) 300 U. S. 
297, 81 L. Ed. 659, 57 S. Ct. 478; 
Isbrandtsen-Moller Co., Inc. v. United 
States (1937) 300 U. S. 139, 81 L. Ed. 
562, 57 S. Ct. 407. 

40 39 Stat. 728, 738, superseded by 
49 Stat. 1985, 46 USCA 1101 et seq. 

4142 Stat. 159, 168, 7 USCA 217, 
221. Morgan v. United States (1936) 
298 U. S. 468, 80 L. Ed. 1288, 56 S. 
■Ct. 906; Tagg Bros. & Moorhead v. 
United States (1930) 280 U. S. 420, 
74 L. Ed. 524, 50 S. Ct. 220; Stafford 
V. Wallace (1922) 258 U. S. 495, 66 


L. Ed. 735, 42 S. Ct. 397, 23 A. L. R. 
229. 

42 46 Stat. 531, 535, 7 USCA 499a et 
seq. 

43 48 Stat. 211, 216, amended 49 
Stat. 376. See note 37 supra. 

44 48 Stat. 1064, 1093, amended 50 
Stat. 189, 47 USCA 151. Rochester 
Telephone Corp. v. United States 
(1939) 307 U. S. 125, 83 L. Ed. 1147, 
59 S. Ct. 754. 

45 United States v. Griffin (1938) 
303 U. S. 226, 82 L. Ed. 764, 58 S. Ct. 
601. 

Cf. Merchant Marine Act of 1936, 
49 Stat. 1985, 1987, 46 USCA 1114. 

Cf. also the procedure for suits to 
enjoin the enforcement of state and 
federal statutes on the ground that 
they are unconstitutional, Judicial 
Code 266, 36 Stat. 557, 1162, amended 
37 Stat. 1013, 43 Stat. 938, 28 USCA 
380, and Judiciary Act of 1937, 50 
Stat. 751, 752, 28 USCA 349a, 380a, 
infra §§ 672, 683, et seq, 

46 16 USCA 791a et seq. 

46a 16 USCA 8251 (b). 



J UEISDICTION 


§645 


any party aggrieved by an order issued by the Commission in pro- 
ceeding under the Act may obtain review of such order in the Circuit 
Court of Appeals. It is governed by the same constitutional principles 
as the Urgent Deficiencies Act.^"^ The Act contemplates review of 
orders of definitive character.^® 

A finding by the commission may not be reviewed in the Circuit 
Court of Appeals under the act even though it effects a determination 
of status and consequently affects legal rights,^® but should be re- 
viewable in the general equity jurisdiction of a one- judge district 
court.®® 

2. Under the National Labor Kelations Act 


§ 645. In General. 

An order of the National Labor Relations Board may be enforced 
only upon petition to a Circuit Court of xippeals or the Court of 
Appeals for the District of Columbia.®^ A party aggrieved by an 
order of the Board may petition the same courts to modify or set 
aside the order in whole or in part.®® But this opportunity by 
private parties to contest an order is not an opportunity to enforce 
it.®® In either case the Circuit Court of Appeals acquires jurisdiction 
only upon compliance with the requisites provided by statute,®^ while 
judicial review of action of the Board outside the provisions of the 


47 Federal Power Commission v. 
Pacific Power & Light Co. (1939) 307 
U. S. 156, 83 L. Ed. 1180, 59 S. Ct. 
766. The provisions in the Federal 
Power Act for judicial review are sub- 
stantially similar to the bulk of the 
recently enacted provisions for judicial 
review. 

48 Federal Power Commission v. 
Metropolitan Edison Co. (1938) 304 
U. S. 375, 82 L. Ed. 1408, 58 S. Ct. 
963. See also § 195 et seq. 

49 Carolina Aluminum Co. v. Federal 
Power Commission (C. C. A. 4th, 1938) 
97 F. (2d) 435. 

60 See American Federation of La- 
bor V. National Labor Eelations Board 
(1940) 308 U. S. 401, 84 L. Ed. 347, 
60 S. Ct. 300; Utah Fuel Co. v. Na- 
tional Bituminous Coal Commission 
(1939) 306 U. S. 56, 83 L. Ed. 483, 59 
S. Ct. 409; Shields v. Utah Idaho G. 


E. Co. (1938) 305 U. S. 177, 83 L. Ed. 
Ill, 59 S. Ct. 160. See § 650. 

5129 USCA 160(e). Consolidated 
Edison Co. v. National Labor Eelations 
Board (1938) 305 U. S. 197, 83 L. 
Ed. 126, 59 S. Ct. 206. 

52 29 USCA 160(f). National Labor 
Eelations Board v. Newport News 
Shipbuilding & Dry Dock Co. (1939) 
308 U. S. 241, 84 L. Ed. 219, 60 S. 
Ct. 203; Consolidated Edison Co. v. 
National Labor Eelations Board 
(1938) 305 U. S. 197, 83 L. Ed. 
126, 59 S. Ct, 206. 

63 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 561. 

54 American Federation of Labor v. 
National Labor Eelations Board 
(1940) 308 U. S. 401, 84 L. Ed. 347, 
60 S. Ct. 300. 
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act may be obtained under tbe general equity jurisdiction of a federal 
district court, wliere a justiciable controversy exists. 


§ 646. First Requisite: Outstanding Final Order. 

A Court of Appeals can acquire no jurisdiction before the Board 
has made a final order which has not been set aside.®® A contention 
that in seeking to vacate its order the Board did not intend to abandon 
it, but intended to "regularize’' and reenter it, will be overruled as 
there is no occasion to speculate on the Board’s future proceedings.®'^ 
A party may not be aggrieved by the Board’s mere attempt to 
retain jurisdiction.®® 

Under the act an order is not final if it merely directs an election ®® 
or certifies a union as bargaining agent.®® 


§ 647. Second Requisite : Filing of Transcript of Board Pro- 
ceedings. 

Even when a final order has been made jurisdiction of a Court 
of Appeals is not secured until a transcript of the administrative 
proceedings before the Board is filed in the court, following the filing 
of a petition to enforce or set aside the order.®i Jurisdiction is not 


5B See § 650 et seq. 

66 National Labor delations Board 

T. International Brotherhood of Elec- 
trical Workers (1940) 308 TT. S. 413, 
84 L. Ed. 354, 60 S. Ct. 306; American 
Federation of Labor v. National 
Labor Eolations Board (1940) 308 

U. S, 401, 84 L. Ed. 347, 60 8. Ct. 
300; Matter of National Labor Ee- 
lations Board (1938) 304 B. 8. 486, 
82 L. Ed. 1482, 58 8. Ct. 1001; Harris 

V. National Labor Eelations Board 
(C. C. A. 3d, 1938) 100 F. (2d) 197, 
cert. den. (1939) 306 tJ. 8. 645, 83 L. 
Ed. 1044, 59 S. Ct. 584, rehearing 
denied 306 U. 8. 669, 83 L. Ed. 1063, 
59 8. Ct. 642. See also § 195 et seq. 

57 Matter of National Labor Ee- 
lations Board (1938) 304 IT. 8. 486, 
82 L. Ed. 1482, 58 S. Ct. 1001. See 
also § 755. 

58 Matter of National Labor Eela- 
tions Board (1938) 304 TJ. 8. 486, 
82 L. Ed. 1482, 58 S. Ct. 1001. 

. 59 National Labor Eelations Board 


V. Falk Corp. (1940) 308 U. 8. 453, 
84 L. Ed. 396, 60 8. Ct. 307; National 
Labor Eelations Board v. International 
Brotherhood of Electrical Workers 
(1940) 308 XT. 8. 413, 84 L. Ed. 354, 
60 8. Ct. 306. See also Ames Baldwin 
Wyoming Co. v. National Labor Ee- 
lations Board (C. 0. A. 4th, 1934) 73 
F. (8d) 489. 

60 American Federation of Labor v. 
National Labor Eelations Board 
(1940) 308 tr. 8. 401, 84 L. Ed. 347, 
60 8. Ct. 300; TJnited Employees Ass’ix 
V. National Labor Eelations Board (C. 
C. A. 3d, 1938) 96 F. (2d) 875. 

6129 USGA 160 (e). Matter of 
National Labor Eelations Board 
(1938) 304 U. 8. 486, 82 L. Ed. 
1482, 58 8. Ct. 1001; Harris v. Na- 
tional Labor Eelations Board (C, G. 
A. 3d, 1938) 100 F. (2d) 197, cert, 
den. (1939) 306 H. 8. 645, 83 L. Ed. 
1044, 59 8. Ct. 584, rehearing denied 


306 IJ. 8. 669, 83 L. Ed. 1063, 59 
S. Cti 642. See also Hicks v. National 
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obtained upon the mere filing of the petition to set aside, and at 
any time before tlie transcript is filed tbe Board may modify or set 
aside its order in whole or in part, just as a master in ehancery may 
modify or recall his report to a court after submission but before 
action by the court.®® The investiture of the court Avith jurisdiction 
to revicAA^ the order on the merits only upon filing the transcript is 
not a denial of due process of law.®^ The question as to what relief 
a party should be entitled if the Board should refuse to fill a tran- 
script, has been expressly left open.®® 

Once the transcript of the proceedings before the Board has been 
filed in the particular Court of Appeals, the jurisdiction of that 
court becomes exclusive.®® 


§ 648. Interlocutory Judicial Review. 

Despite the foregoing, under section 10 (e) and (f) of the Act®’’' 
a party aggrieved by an examiner’s refusal to hear evidence may 
apply to the Circuit Court of Appeals for leave to adduce the evi- 
dence. On such an application and a showing of reasonable grounds 
the court can order it to be taken. Indeed, a failure to use this 
available remedy precludes a later challenge on this ground, even 
where the refusal to hear evidence was clearly arbitrary, unreason- 
able, and an abuse of discretion.®® 


3. Under the Securities Act and Related Statutes 


§ 649. In General. 

Final orders of the Securities and Exchange Commission under the 
various acts conferring its poAvers may be had in an appropriate 
Circuit Court of Appeals or the Court of Appeals for the District of 


Labor Eelations Board (C. 0. A. 4th, 
1939) 100 P. (2a) 804, cert. den. 308 
IT. S. 554, 84 L. Ed. 466, 60 S. Ct. 115. 

63 Matter of National Labor Eela- 
tions Board (19.38) 304 U. S. 486, 82 
L. Ed. 1482, 58 S. Ct. 1001. 

63 Matter of National Labor Eela- 
tions Board (1938) 304 U. S. 486, 82 
L. Ed. 1482, 58 S. Ct. 1001. 

64 Matter of National Labor Eela- 
tions Board (1938) 304 U. S. 486, 82 
L. Ed. 1432, 58 S. Ct. 1001. 

65 Matter of National Labor Eela- 


tions Board (1938) 304 U. S. 486, 82 
L. Ed. 1482, 58 S. Ct. 1001. 

66 Eord Motor Co. v. N.ational Labor 
Eelations Board (1938) 305 U. S. 364, 
83 L. Ed. 221, 59 S. Ct. SOlj Hicks v. 
National Liibor Eolations Board (C. 
C. A. 4tli, 1939) 100 E. (2d) 804, 
cert. den. 308 U. S. 554, 84 L. Ed. 446, 
60 S. Ct. 115. 

67 29 USOA 160 (e) (f). 

68 Consolidated Edison Co. v. Na- 
tional Labor Eelations Board (1938) 
305 U. S. 197, 83 L. Ed. 126, 59 S. Ct. 
206. 
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Columbia.®®^ “Final” orders so reviewable do not include an order 
denying a motion to withdraw a registration statement,®^ but do 
include an order denying an application to treat as confidential in- 
formation furnished to the Commission.'^® A provision for judicial 
review of orders of the Securities and Exchange Commission pre- 
supposes a proceeding before the Commission. Without having 
instituted such a proceeding a party may not obtain review of the 
Commission’s action under the Act.'’^^ Thus, where a carrier sent a 
letter to the Commission asking it to amend requirements as to filing 
annual financial statements by common carriers and a director of the 
Commission replied that he had been directed to advise the carrier 
that its petition was denied, the Circuit Court of Appeals was with- 
out jurisdiction to review the alleged “order,” since there had been 
no proceeding within the statute.'^® 

However, where there is a justiciable controversy with the Com- 
mission, even though there be no outstanding “final” order, judicial 
review should be obtainable in a one-judge district court upon an ap- 
propriate showing. The fact that there may be no judicial review 
under a particular act, in a particular court, does not preclude all 
judicial review or invocation of the judicial power once a justiciable 
controversy is presented.'^'® 


C. Under the Equity Jurisdiction of Federal District Courts 
Provided by General Statutes 

1. General Requisites of Federal Equity Jurisdiction 


§ 650. General Equity Jurisdiction in Absence of Statutory Mode 
of Review, 

Certain statutes provide for judicial review of particular admin- 


istrative orders of certain agencies, 

68a See the statutes in Appendix A 
relating to review of SEC orders. 

69 Resources Corporation Interna- 
tional V. Securities & Exchange Com- 
mission (C. C. A. 7th, 1938) 97 P. 
(2d) 788. 

‘i'O American Sumatra Tobacco Corp. 

V. Securities & Exchange Commission 
(1937) 68 App. D. C. 77, 93 P. (2d) 
236, 

71 Third Ave. Ry. Co. v. Securities 
& Exchange Commission (C. C. A. 2d, 
1936) 85 P. (2d) 914. 


in designated courts under speci- 

78 Third Ave. Ey. Co. v. Securities 
& Exchange Commission (C. C. A. 2d, 
1936) 85 P. (2d) 914. 

73 See American Pederation of La- 
bor V. National Labor Relations Board 
(1940) 308 U. S. 401, 84 L. Ed. 347, 
60 S. Ct. 300; Utah Puel Co. v. Na- 
tional Bituminous Coal Commission 
(1939) 306 U. S. 56, 83 L. Ed. 483, 59 
S. Ct. 409; Shields v. Utah Idaho C. 
R. Co. (1938) 305 U. S. 177, 83 L. Ed. 
Ill, 59 S. Ct. 160. See also § 650. 
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fied procedure. Under these statutory inodes of review certain types 
of orders, and findings, are usually not reviewable, so that the statu- 
tory review has limited application to action of the particular agency. 
However, if a justiciable controversy is made out, judicial review 
of an order or finding of an administrative agency may be had under' 
the general equity jurisdiction of a district court, if such order or 
finding is not reviewable under the Urgent Deficiencies Aet,’^'^ the 
National Labor Relations Aet,’^® the Bituminous Coal Act of 1937,'^® 
or other judicial review statute applicable to a particular agency.’^'^ 
The fact that the statutory mode of review is inapplicable cannot 
preclude judicial review in an appropriate court where a justiciable 
controversy is made out.'^® And the absence of statutory provisions 
for judicial review does not preclude judicial review under the equity 
jurisdiction of a district court.'^® In the absence of statutory pro- 
visions for judicial review, courts must exercise the judicial power to 
determine the legal validity of administrative action whenever it is 
ill issue,®® except where attack is collateral in the sense that it cannot 
be adequately defended by the agency which made the order.®^ 

State administrative orders are reviewable under section 266 of the 


74 Sliaiinahan v. United States 

(1938) 303 IT. S. 596, 82 L. Ed. 

1039, 58 S. Ct. 732; United States v. 
Griffm (1938) 303 U. S. 226, 82 L. 
Ed. 764, 58 S. Ct. 601; Shields v. 
Utah Idaho C. E. Co. (1938) 305 U. S. 
177, 83 L. Ed. Ill, 59 S. Ct. 160. 

75 American Eederation of Labor t. 

National Labor Eelations Board 
(1940) 308 U. S. 401, 84 L. Ed. 

347, 60 S. Ct. 300; American Federa- 
tion of Labor v. Madden (D. C. D. C., 
1940) 33 F. Snpp. 943. 

76 Utah Fuel Go. v. National Bitu- 
minous Coal Commission (1939) 306 

U. S. 56, 83 L. Ed. 483, 59 S. Ct. 409. 

77 Chastleton Corp. v. Sinclair 

(1924) 264 U. S. 543, 68 L. Ed. 

841, 44 S. Ct. 405 (Eent Commission 
of District of Columbia). See also 
§ 187 et seq. 

78 United States v. Griffin (1938) 
303 U. S. 226, 82 L. Ed. 764, 58 S. 
Ct. 601. 


79 See § 650. 

Board of Tea Appeals. 

21 USCA 41-50. Waite v. Macy 
(1918) 246 U. S. 606, 62 L. Ed. 892, 
38 S. Ct. 395. 

Postmaster-General. 

Leach v. Carlile (1922) 258 U. S. 
138, 66 L. Ed. 511, 42 S. Ct. 227; 
American School of Magnetic Healing 
V. McAnnulty (1902) 187 U. S. 94, 
47 L. Ed. 90, 23 S. Ct. 33. 

Secretary of the Interior. 

Compare Standard Oil Co. of Cali- 
fornia V. United States (C. C. A. 9th, 
1940) 107 F. (2d) 402, cert. den. 309 
U. S. 654, 84 L. Ed. 1003, 60 S. Ct. 
469. 

80 David L. Moss Co. v. United 
States (Ct. Gust. & Pat. App. 1939) 
103 F. (2d) 395. 

81 See State of New York v. United 
States (1922) 257 U. S. 591, 66 L. 
Ed. 385, 42 S. Ct. 239. 
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Judicial Code and under the general equity jurisdiction of a one- 
judge district eourtJ® 

§ 651. Equity Character of District Court Same Whether One^ or 
Three Judges Sit. 

A suit to set aside an order of a state agency may be brought in a 
federal district court before a single judge in the exercise of its 
general equity jurisdiction, in a ease where section 266 of the Judicial 
Code does not apply either because the administrative action assailed 
is local onljqS^ or because no interlocutory injunction is sought.®® Yet 
such a suit may be brought in a three-judge district court convened 
pursuant to section 266 of the Judicial Code if an interlocutory in- 
junction is sought, and if the administrative action involved is held to 
be state rather than municii)al or local action.®'^' But whether a single 
judge sits, or three judges convened pursuant to section 266 of the 
Judicial Code, the Act of 1937, 28 USCA 380a,®® or the Urgent 
Deficiencies Act,®® equivalent requisites of federal equity jurisdiction 
apply.®® 

§ 662. Orthodox Requisites of Federal Equity Jurisdiction: Rais- 
ing Jurisdictional Questions. 

Where no specific mode of review is provided by statute, tlie juris- 
diction of the federal equity courts may only be obtained through 
orthodox methods, i. e., jurisdictional amount, federal question, lack 
of adequate remedy at law, inapplicability of the Johnson Act, ete.®^ 
If it appears to the satisfaction of the district court, at any time after 

82 See § 672 et seq. 88 See § 683 et seq. 

83 See Wichita Railroad & Light Co. 89 See § 633 et seq. 

V. Public Utilities Coiumission (1922) SO Ex x^arte Poreslcy (1933) 290 IT. 
260 U. S. 4S, 67 L. Ed. 124, 43 S. Ct. S. 30, 78 L. Ed. 152, 54 S. Ct. 3; 
51. Stratton v. St. Louis Southwestern R. 

84R.oriek v. Board of Com’rs of Co. (1932) 284 U. S. 530, 76 L. Ed. 
Everglades Drainage List. (1939) 307 465, 52 S. Ct. 222; Matthews v. 

IT. S. 208, 83 L. Ed. 1242, 59 S. Ct. Rodgers (1932) 284 U. S. 521, 76 L. 
808. See City of El Paso v. Texas Ed. 447, 52 S. Ct. 217; Lawrence v. 
Cities Gas Co. (C. C. A. 5th, 1938) St. Louis-San Francisco R. Co. (1927) 
100 F. (2d) 501, cert. den. (1939) 274 U. S. 588, 71 L. Ed. 1219, 47 S. 

306 IT. S. 650, 83 L. Ed. 1049, 59 S. Ct. 720; Central Kentucky Natural 
Ct. 592, rehearing denied 306 U, S. Gas Co. v. Railroad Conimisaion of 
669, S3 L. Ed. 1063, 59 S. Ct. 643. Kentucky (D. C. E. D. Ky., 1930) 37 

85 kteCart v. Indianapolis Water F. (2d) 938. 

Co. (1938) 302 U. S. 419, 82 L. Ed. 336, 91 See Wichita Railroad & Light 

58 S. Ct. 324. Co. V. Public Utilities Coiumission 

8G2S USCA 880. (1922) 260 U. S. 48, 67 L. Ed. 124, 43 

87 See § 672 et seq. , "S. Ct. 51. 
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suit is broiigiit, that it does not liave jurisdiction it must dismiss tlie 
suit.®^ If the want of equity jurisdiction is obvious, the objection 
may and slioiild be raised by either trial or appellate court, sua 
spontc.^^ The objection that jurisdiction to entertain the suit does 
not exist may also be taken by answer.®^ 

§ 653. Jurisdiction of Suits to Enjoin State Judicial Proceeding's. 

Federal emirts have no jurisdiction of a suit to enjoin state ju- 
tlk'ial prutreeiliiigs, save in bankruptcy cases, because of the prohi- 
liilioii ronl aim'd in section 265 of the Judicial Code.®® Hence an 
attempt to obtain federal judicial review of a state administrative 
order by .suing- to enjoin a state suit between private parties involving 
the order, mu 11 fail. It is immaterial that the injunction restrains the 
parties and is not formally directed against the state court itself.®® 
But this proliibitioii secures only the right of the state courts to exert 
their judicial irenver.®’’' It does not apply to proceedings of state 
eourt.s M'hich are administrative, that is, legislative in character, the 
line holM’een judicial and legislative character being definitely drawn. 
Hence the federal courts have jurisdiction of a suit to enjoin legis- 
lative proceedings of a state court.®® Wlien the requisites of federal 


S2 Judicial Code §.37, 28 USCA 80. 
North Pacific S, S. Co. v. Soley (1921) 
257 U. S. 210, 66 L. Ed. 203, 42 S. Ct. 
87. 

S?3 Federal Trade Commission. 

Pederal Trade Commission v. Claire 
Furnace Co. (1027) 274 U. S. 160, 71 
L. Ed. 978, 47 S. Ct. 553. 

State Agencie.s. 

Petroleum Exploration v. Public 
Service Cominis.slon (1938) 304 U. S. 
209, 82 L. Ed. 1294, 58 S. Ct. 834; 
Matthews v. Eodgers (1932) 284 XT. 
S. 521, 76 L. Ed. 417, 52 S. Ct. 217. 

81 North Pacific S. S. Co. v. Soley 
(1921) 257 U. S. 216, 66 L. Ed. 203, 
42.8. Ct. 87. 

95 28 USCA, ‘'§379. (Judicial 
Code, section 265.) Injunctions; stay 
in State eourt.s. The writ of injunc- 
tion shall not be granted by any court 
of the United States to stay pro- 
ceedings in any court of a State, ex- 
cept in eases where such injunction 
may be authorized by any law relat- 


ing to proceedings in bankruptcy. 
(E. S. § 720; Mar. 3, 1911, c. 231, 
§265, 36 Stat. 1162.) ” 

96 Oklahoma Packing Co. v. Okla- 
homa Gas & Electric Co. (1940) 309 
U. S. 4, 84 L. Ed. 537, 60 S. Ct. 215, 
rehearings denied 308 U. S. 530, 84 
L. Ed. 447, 60 S. Ct. 215, '309 U. S. 
693, 84 L. Ed. 1034, 60 S. Ct. 465; 
Hill V. Martin (1935) 296 U. S. 393, 
80 L. Ed. 293, 56 S. Gt. 278. 

97 Public Service Co. v. Gorboy 
(1919) 250 U. S. 153, 63 L. Ed. 905, 
39 S. Ct. 440. 

98 Hill v. Martin (1935) 296 U. S. 
393, 80 L. Ed. 293, 56 S. Ct. 278; 
Public Service Co. v. Corboy (1919) 
250 U. S. 153, 63 L. Ed. 905, 39 S. 
Ct. 440; Mississippi Eailroad Commis- 
sion V. Illinois Cent. E. Co. (1906) 
203 U. S. 335, 51 L. Ed. 209, 27 S. Ct. 
90; Lehigh Valley E. Co. of New 
Jersey v. Martin (D. C. D. N. J., 
1936) 19 F. Supp. 63. 
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equity jurisdiction are established the federal court takes cognizance 
of a case involving state legislative power and its proper exercise not 
on the basis of comity or discretion but from duty.®® 

§ 654. Jurisdiction of Suits to Restrain State Administrative 
Officers. 

The federal district courts have jurisdiction of a suit to restrain 
state officers from executing an unconstitutional statute,^ or to re- 
strain a state administrative agency from acting in violation of consti- 
tutional rights under color of a constitutional statute.® 


99Willeox V. Consolulated Gas Co. 
(1909) 212 U. 8. 19, 53 L. Ed. 382, 
29 S. Ct. 192. 

1 Ex parte La Prado (1933) 289 U. 
S. 444, 77 L. Ed. 1311, 53 S. Ct. 682; 
Public Service Co. v. Corboy (1919) 
250 IT. S. 153, 63 L. Ed. 905, 39 S. 
Ct. 440; Greene v. Louisville & I. R. 
Co. (1917) 244 U. 8. 499, 61 L. Ed. 
1280, 37 S. Ct. 673; * Ex parte Young 
(1908) 209 U. 8. 123, 52 L. Ed. 714, 
28 8. Ct. 441; Mississippi Railroad 
Commission v. Illinois Cent. R. Co. 
(1906) 203 U. S. 335, 51 L. Ed. 209, 
27 8. Ct. 90. 

"The answer to all this is the same 
as made in every case where an offi- 
cial claims to be acting under the 
authority of the State. The act to 
be enforced is alleged to be uncon- 
stitutional, and if it be so, the use 
of the. name of the State to enforce 
an unconstitutional act to the injury 
of complainants is a proceeding with- 
out the authority of and one which 
does not affect the State in its sover- 
eign or governmental capacity. It 
is simi)ly an illegal act upon the part 
of a state official in attempting by 
the use of the name of the State to 
enforce a legislative enactment which 
is void because unconstitutional. If 
the act which the state xA.ttorney Gen- 
eral seeks to enforce be a violation 
of tlic Federal Constitution, the offi- 
cer in proceeding under such enact- 
ment conies into conflict with the 


superior authority of that Constitu- 
tion, and he is in that ease stripped 
of his official or representative char- 
acter and is subjected in his person 
to the consequences of his individual 
conduct. The State has no power to 
impart to him any immunity from 
responsibility to the supreme author- 
ity of the United States. See In re 
Ayers, supra, page 507. It would be 
an injury to complainant to harass 
it with a multiplicity of suits or liti- 
gation generally in an endeavor to 
enforce penalties under an uncon- 
stitutional enactment, and to prevent 
it ought to bo within the jurisdiction 
of a court of equity. If the question 
of unconstitutionality with reference, 
at least, to the Federal Constitution 
be first raised in a Federal court that 
court, as wm think is shown by the 
authorities citied hereafter, has the 
right to decide it to the exclusion of 
all other courts." (Mi-. Justice Peck- 
ham in Ex parte Young (1908) 209 
U. S. 123, 159, 160, 52 L. Ed. 714, 
28 S. Ct. 441.) 

2 Greene v. Louisville & I. R. Co. 
(1917) 244 U. S. 499, 61 L. Ed. 1280, 
37 S. Ct. 673; McNeill v. Southern E. 
Co. (1906) 202 U. S. 543, 50 L. Ed. 
1142, 26 S. Ct. 722; Smyth v. Ames 
(1898) 169 U. S. 466, 42 L. Ed. 819, 
18 S. Ct. 418; Central Kentucky Nat- 
ural Gas Co. V. Railroad Commission 
of Kentucky (D. C. E. D. Ky., 1930) 
37 F. (2d) 938. 
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§ 656. — State Statute Prohibiting Stay of Administrative Action 
Ineffective in Federal Courts. 

A state statute forbidding a stay of proceedings until a final state 
judicial decree is rendered cannot prevent a federal equity court from 
affording sucli temporary relief by injunction as the principles of 
equity procedure require ; ® and where a state statute prohibits a stay 
pending legislative or administrative review, so that a federal court 
takes jurisdiction to enjoin daily confiscation despite the absence of 
exhaustion of administrative remedies, the complainant can rely on 
the presumption of the statute’s validity. Wliere his constitutional 
rights are being invaded and a state statute denies such stay, he is 
not required to establish that the statute is not invalid under the State 
Constitution.^ 

§ 656. General Jurisdictional Requisites. 

The federal district courts have jurisdiction of all suits of a civil 
nature, at common law or in equity, brought by the United States, or 
by any officer thereof authorized by law to sue or, where the matter 
in controversy exceeds, exclusive of interest and costs, the sum or 
value of $3000, and (a) arises under the Constitution or laws of the 
United States, or treaties made, or which shall be made, under their 
authority, or (b) is between citizens of different states, or citizens of 
the District of Columbia, the Territory of Hawaii, or Alaska, and 
any state or territoiy, or (c) is between citizens of a state and foreign 
states, citizens or subjects.® Matter in controversy and diversity of 
citizenship need not be present if the complainant establishes that his 
personal rights under the Constitution have been violated.® 

§ 657. First Requisite: Matter in Controversy. 

The matter in controversy must be shown clearly. This means that 
the complainant must specify the respects in which he will be injured 
by the order. He does not come within the court’s jurisdiction simply 
because the order is invalid.’^ If, at any time after suit is brought, 

3 Pacific Telephone & Telegraph Co. kendall (1924) 265 TJ. S. 206, 68 L. 
v. Kuykendall (1924) 265 U. S. 196, Ed. 982, 44 S. Ct. 557. 

68 L. Ed. 975, 44 S. Ct. 553; Homo 6 28 USCA 41 (1). 

Telephone & Telegraph Co. v. Kuy- 6 Sweeney v. Pennsylvania Depart- 
kendall (1924) 265 U. S. 206, 68 L. ment of Public Assistance Board (D. 
Ed. 982, 44 S. Ct. 557. C. M. B. Pa., 1940) 33 E. Supp. 587. 

4 Pacific Telephone & Telegraph Co. 7 United Euel Gas Co. v. Eailroad 

T. Kuykendall (1924) 265 U. S. 106, Commission (1929) 278 U. S. 300, 73 
68 L. Ed. 975, 44 S. Ct. 553; Home L. Ed. 390, 49 S. Ct. 150. 

Telephone & Telegraph Co. v. Kuy- 
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it appears to tlie court tiiat tlie suit does not involve tlie jurisdictional 
amount, it is tire duty of the court to dismiss' the suit, whether the 
parties raise the question or not.® 

In suits to enjoin enforcement of an administrative order or regu- 
lation the amount in controversy is the value of the right to he free 
from the order or regulation, and is measured by the loss, if any, 
which would follow enforcement of the order or regulation,® such as 
cost of compliance therewith. Thus where the order or regulation is 
restrictive of the free operation of a business, the matter in contro- 
versy is the value to complainant of the right to conduct his business 
free of the restrictions.^^ The amount in controversy may not be the 
value or net worth of the business involved, unless the regulation or 
order sought to be imposed by administrative order would destroy tlie 
entire business. This cannot be the ease where the order seeks to fix 
prices for a period of one year oiily.^® In a suit by a carrier to enjoin 
the enforcement of an order of a state commission to establish and 
operate an industrial spur track, the plaintiff seeks relief not only 
from the burden of construction but from that of operation. Hence 
the amount involved includes not only the cost of construction, but 
interest thereon, depreciation, maintenance, and operating expenses, 
capitalized at a reasonable rate. Where such items come, for instance, 
to $200 a year, this figure, capitalized at a reasonable rate, exceeds 
$3000.^® The jurisdictional amount is not X)i‘esent where it appears 
that a state compensation commission ordered payments of $11.25 a 


8 Judicial Code § 37, 28 USCA SO. 
North Pacific S. S. Co. v. Soley (1921) 
257 U, S. 216, 66 L. Ed. 203, 42 8. Ct. 
87. 

9 Secretary of Agriculture. 

But see Brandenburg v, Doyle (D, 
C. S. D. 111., S. Div., 1935) 12 P. Supp. 
342. 

State Agencies. 

Petroleum Exploration v. Public 
Service Commission (1938) 304 U. S. 
209, 82 L. Ed. 1294, 58 8. Ct. 834; 
Kroger Grocery & Baking Co. v. Lutz 
(1936) 299 U. 8. 300, 81 L. Ed. 251, 
57 8. Ct. 215; Western & A. E. Co. v. 
Eailroad Commission (1923) 261 U. 8. 
264, 67 L. Ed. 645, 43 8. Ct. 252; 
Snively Groves v, Florida Citrus Com- 
mission (D. C. N. D. Fla., Gainesville 
Div., 1938) 23 P. Supp. 600; Grandin 


Farmers’ Co-operative Elevator Go, v. 
Danger (D. C. N. D., 8. W. Div., 1934) 
5 ]j\ Supp. 425, aff’d per curiam 292 
U. 8, 605, 78 L. Ed. 1467, 54 8. Ct. 
772. 

10 Petroleum Exploration v. Public 
Service Commission (1938) 304 IJ. 8. 
209, 82 L. Ed. 1294, 58 8. Ct. 834. 

11 Grandin Farmers ’ Co-operative 
Elevator Co. v. Langer (D. 0. N. D. 
8. W. Div., 1934) 5 F. Supp. 425, aff’d 
per curiam 292 U. 8. 605, 78 L. Ed. 
1467, 54 8. Ct. 772. 

12 Kroger Grocery & Baking Co. v. 
Lutz (1936) 299 U. 8. 300, 81 L. Ed. 
251, 57 8. Ct. 215. 

13 Western & A. E. Co. v. Eailroad 
Commission (1923) 261 U. S, 264, 67 
L. Ed. 645, 43 8. Ct. 252. 
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week for 240 weeks, or until further order ; but that the patient was 
cured and an order terminating disability had been made eight days 
before suit was brought, so that total expenses were $1370.75, despite 
the fact that payments for the full 240 weeks would have amounted to 
$3700.^^ Ill a suit to enjoin collection of a tax on an allegedly dis,- 
criiniiiatory assessment, to the amount of the tax may be added the 
amount of penalties due for non-payment, to meet the requisite juris- 
dictional amount.*^ 

Mallei* in ('onti'oversy maj" of course be irreparable injury.^® Wliere 
a state statu 1c iirovided heavy penalties day by day for failure to 
comply with an agency’s order, which would amount to many thou- 
sands of dollai's in a very short time, the jurisdictional amount was 
involved. 


§ 658. Second Requisite ; Federal Question or Diversity of Citi- 
zenship. 

§ 659. — Federal Question: Must Be Substantial. 

'Where a substantial federal question is raised, as by a claim that 
rates are confiscatory, there is federal jurisdiction irrespective of the 
parties’ citizenshi]!.^® But when a federal question is relied upon, it 
must be .substantial,^® and if it is not, the bill of complaint will be 
dismissed for lack of jurisdiction.®® 

§ 660. Extends Jurisdiction to All Issues. 

Where the bill of complaint presents a real and substantial contro- 
versy under the Federal Constitution wdiich confers jurisdiction on 
the federal court irrespective of the citizenship of the parties, the 
jurisdiction of the district court, and on appeal, of the Supreme 
Court, extends to the determination of all questions involved in the 

North Facifie S. S. Co. v. Soley Co, v, Eailroad Commission of Ken- 
(1021) 257 IT. S. 216, 66 L. Etl. 203, tueky (D. G. E. D. Ky., 1930) 37 E. 
42 S. Ct. 87. (2d) 938; Brand v. Pennsylvania E, 

15 Kansas City Southern Ey. Co. v. Co. (D. 0, E. D. Pa., 1938) 22 F. Supp. 

Ogden Levee Dist. (C. C. A. 8th, 1926) 569. . 

15 F, (2d) 637. 19 Louisville & N. E. Co. v. Garrett 

16 See § 664. (1913) 231 U. S. 298, 58 L. Ed. 229, 

l7Mountam States Telephone & 34 S, Ct. 48. 

Telegraph Co. v. Public Utilities Com- ^Humboldt Lovelock Irrigation 
mission (11. C. I). Utah, Cent. Div., Light & Power Co. v. Smith (D. C. U. 
1034) 8 F. Supp. 307. Nev., 1938) 25 F. Supp. 671. 

18 Central Kentucky Natural Gas 
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case, including questions of state law, regardless of the disposition of 
the federal question or whether it be found necessary to decide it at 
all A similar rule governs the application for an injunction under 
section 266 of the Judicial Code. Local questions are before the lower 
court, and the appeal brings them to the Supreme Court.^® Thus, 
where the bill of complaint presents a cases for federal equity juris- 
diction, and administrative discrimination by state taxing officials is 
shoum to exist in violation of state law, the federal court may grant 
relief by injunction based on the violation of state law without decid- 
ing the federal constitutional question upon which jurisdiction of the 
court rests.®^ 


§ 661. What Are Federal Questions. 

Federal questions, those arising under the Constitution or laws of 
the United States or treaties made, constitute the usual ground in- 
voked in appealing to a district court’s general equity jurisdiction 
for relief from administrative action. The usual complaint is vio- 
lation of a constitutional right, such as denial of due process of law.*^^ 
If a state statute should deprive a party of an adequate remedy for 
enforcement of his rights, he may be denied due process of law in 
violation of the Fourteenth Amendment.®® However, a party is not 
deprived of an adequate remedy for enforcement of his rights by a 
state statute which provides for administrative action regulating 
distribution of water in arid lands, where the statute provides for an 
adequate review in the state courts of any administrative action 
taken.®® In such a case, no substantial federal question is presented.®’’’ 


§ 662. — Diversity of Citizenship. 

Federal administrative agencies such as the Eailway Labor Board 
and the Interstate Commerce Commission are not citizens of any state 


21 Eoliler V. Callaway (1920) 267 

U. S. 479, 69 L. Ed. 745, 45 S. Ct. 
431; Greene v. Louisville & I. E. Co. 
(1917) 244 U. S. 499, 61 L. Ed. 1280, 
37 S. Ct. 673; Louisville & N. E. Co. 

V. Finn (1915) 235 U. S. 601, 59 L. 
Ed. 379, 35 S. Ct. 146; Louisville & 
N. E. Co. V. Garrett (1913) 231 TJ. S. 
298, 58 L. Ed. 229, 34 S. Ct. 48. 

22 Louisville & N. E. Co. v. Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48. 

83Bohler v. Callaway (1925) 267 
U. S. 479, 69 L. Ed. 745, 45 S. Ct. 431. 


24 See Mayo v. Lakeland Higlilaiids 
Canning Co. (1940) 309 IT, S. 310, 84 
L. Ed. 774, 60 S. Ct. 517, See also 
§ 262 et seq. 

25 See Humboldt Lovelock Irriga- 
tion Light & Power Co. v. Smith (D. 
G. D. Nev., 1938) 25 P, Supp. 571. 

26 Humboldt Lovelock Irrigation 
Light & Power Co. v. Smith (D. C. H. 
Nev,, 1938) 25 F. Supp. 571. 

27 Humboldt Lovelock Irrigation 
Light & Power Co. v. Smith (D, C. D. 
Nev., 1938) 25 F. Supp. 571. 
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for tlie purpose of acquiring jurisdiction over them on the ground of 
diversity of citizenship.^^ jg diversity of citizenship in a 

suit by a utility which is operating in state A although incorporated 
ill state B, against an administrative agency of state 

§ 663. Third Requisite: Ground of Equity Jurisdiction: Acts or 
Threats Essential. 

For resort to the equity side of a federal district court a specific 
ground of equity jurisdiction is essential in addition to the statutory 
requisites of general federal jurisdiction just discussed. Thus it must 
appear that administrative action would cause irreparable injury, or 
that there are other special circumstances bringing the case under 
some recognized head of equity jurisdiction.®® So far as administra- 
tive action is concerned, there can be no right to resort to equity un- 
less there lias been action, or a threat of action, by the agency. 
Neither tlie utterances, nor the processes of reasoning of an agency, 
as distinguished from its acts, are a subject for injunction under the 
general equity poAvers.®^ There is no right to resort to equity merely 
because of anticipation of improper or iiiA^alid administrative action.®® 


§ 664 . — Irreparable Injury. 

A most appropriate ground of equity jurisdiction exists Avhere 
allegations or proof establish that the complaining’ party will be ir- 
reparably injured unless he can obtain equitable relief.®® No in- 


28 Texas v. Interstate Commerce 
Commission (1922) 258 U. S. 158, 66 
L. Ed. 531, 42 S. Ct. 261- 
29'Wiehita Railroad & Light Co. v. 
Public Utilities Commission (1922) 
260 U. S. 48, 67 L. Ed. 124, 43 S. Ct. 
51. 

30 Henrietta Mills v. Rutherford 
County (1930) 281 U. S. 121, 74 L. 
Ed. 737, 50 S. Ct. 270. 

31 United States v, Los Angeles & 
S. L. E. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. 

38 Board of Tea Appeals. 

Waite A-. Macy (1918) 246 U. S. 
606, 62 L. Ed. 892, 38 8. Ct. 395. 
national Labor Relations Board. 

E. I. Dupont de Nemours & Co. v. 
Boland (C. C. A. 2d, 1936) 85 E. (2d) 
12; Redlands Foothill Groves y. 
Jacobs (D. G. 8. D. Cal., Gent. Div., 
1940) 30 P. Supp. 995. 


State Agencies. 

Continental Baking Co. v. Woodring 
(1932) 286 U. 8. 352, 76 L. Ed. 1155, 
52 8. Ct. 595, 81 A. L. R. 1402; Law- 
rence V. St. Louis-San Francisco E. 
Co. (1927) 274 U. 8. 588, 71 L. Ed. 
1219, 47 8. Ct. 720. 

33 National Labor Relations Board. 

See E. I. Dupont de Nemours & Co. 
V. Boland (C. C. A. 2d, 1936) 85 P. 
(2d) 12; American Federation of La- 
bor v. Madden (D. C, D. C., 1940) 33 
P. Supp. 943. 

National Bituminous Coal Commis- 
sion. 

See Utah Fuel Co. v. National Bi- 
tuminous Coal Commission (1939) 
306 U. 8. 56, 83 L. Ed. 483, 59 8. Ct. 
409. 

Secretary of the Interior. 

lekes v. Fox (1937) 300 U. 8. 82, 
81 L. Ed- 525, 57 8. Ct. 412, rehear- 
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jimctioii sliOEld ordinarily be granted unless it is necessary to protect 
rights against injuries otherwise irremediable.®^ A showing of 
irreparable injury is essential to the obtaining of a teini>orary re- 
straining order under section 266 of the Judicial Code.®^ 


§ 665 . What Constitutes Irreparable Injury. 

A party may be irreparably injured by disclosure of information 
demanded by an administrative agency.®® Where a state tax, un- 
lawfully assessed, is made a first lien upon all the property of a 
railroad in the state and thus puts a cloud upon its title, and delay 
in payment is visited with considerable penalties, irreparable injury 
is threatened.®’^ Where a statute provides that any violation of any 
administrative order under a given section shall be punished by a fine 
of $1000, six months’ imxnisonment, or both, these penalties attach to 
each violation, and hence irreparable injury may be suffered in a 
proper ease.®® If confiseation is the only injury complained of in a 
suit to enjoin an administrative order, it must be shown b.y proper 
allegations or no ground of equity jurisdiction is made out.®® 

A final valuation, not acted upon, of the Interstate Commerce Com- 
mission, which is not revieAvable under the Urgent Deficiencies Act 
is ordinarily not reviewable under the general equity power.'^^ Nei- 
ther the argument that the report will, unless suppre.ssed, injure the 
credit of the carrier with the public,^® nor the argument that the 


ing (lenied 300 U. S. 686, 81 L. Ed. 
888, 57 S. Ct. 504, 

State Agencies. 

* Henrietta Mills v. Rutherford 
County (1930) 281 IT. S. 121, 74 L. 
Ed. 737, 50 S. Ct. 270; United Euel 
Gas Co. V. Railroad Commission (1929) 
278 U. S. 300, 73 L. Ed. 390, 49 S. Ct. 
150; Lawrence v. St. Louis-San 
Francisco E. Co. (1927) 274 U. S. 088, 
71 L. Ed, 1219, 47 S. Ct. 720; Herk- 
ness V. Irion (1928) 278 U. S. 92, 73 
L. Ed. 198, 49 S. Ct. 40, 

34 State Corporation Commission v. 
Wichita Gus Co. (1934) 290 U. S. 561, 
78 L. Ed. 500, 54 S. Ct. 321; Lawrence 
V. St. Louis-San Francisco R, Co. 
(1927) 274 U. S. 588, 71 L. Ed. 1219, 
47 S. Ct. 720; Sunshine Bi'oadeasting 
Co. V. Fly (D. C. D. C., 1940) 33 F. 
Supp. 560 (FCC). 

35 See § 672 et seq. 


36 Utah Fuel Co. v. National Bi- 
tuminous Coal Commission (1939) 306 
U. S, 56, 83 L. Ed. 483, 59 S. Ct. 409. 

37 Wallace v. Hines (1920) 253 U. 
S. 66, 64 L. Ed. 782, 40 S. Ct. 435. 

38 Panama Redning Co. v. Ryan 
(1935) 293 U. S. 388, 79 L. Ed. 446, 
55 S. Ct. 241. 

89 United Fuel Gas Co. v. Railroad 
Commission (1929) 278 TJ. S. 300, 73 
L. Ed. 390, 49 S. Ct. 150. 

40 United States v. Los Angeles & 
S. L. R. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. See also 
§ 633 et seq. 

41 United States v, Los Angeles & 
S. L. E. Co. (1927) 273 U. "s. 299, 
71 L. Ed. 651, 47 S. Ct. 413. 

42 United States v. Los Angeles & 
S. L. E. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. 
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commission may be misled into illegal action in using tlie valuation 
as the basis of action, is persuasive.^^ 

One is not irreparably injured, in the equitable sense, by the cost 
of preparing for, and going through, a rate hearing where the expense 
is not disproportionate to the utility’s business.^- No way has been 
discovered of relieving a defendant from the necessity of a trial to 
establish tliat an administrative complaint is groundless. Such is part 
of the social burden of living under government.^® Similarly where 
the expense of complying with administrative regulations until there 
is a coiii’t decision on them is trifling, or where there is mere incoii- 
venienee in raising money to pay a tax, and a six-month delay before 
the tax may be recovered if illegal, such delay being the common inci- 
dent of practicall}^ ever}^ contest over the validity of a federal tax, 
there is no irreparable injury.^® 

In considering whether an adequate showing of irreparable injury 
has been made, the damage possible to the defendant by issuance of 
an injunetion must also be considered.^’ 


§ 666. — Avoidance of Multiplicity of Suits. 

Avoidance of multiplicity of suits provides a ground for equity 
jurisdiction.^® This ground is limited to eases where there would 
otherwise be some necessity for the maintenance of numerous suits 
between the same parties involving the same issues of law or fact. It 
does not extend to cases where there are numerous parties plaintiff or 


43 ITnited States v, Los Angeles & 
S. L. B.. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. 

44 Petroleum Exploration v. Public 
Service Commission (1938) 304 IT. S. 
209, 82 L. Ed. 1294, 58 S. Ct. 834. 

45 Petroleum Exploration v. Public 
Service Commission (1938) 304 U. S. 
209, 82 L. Ed. 1294, 58 S. Ct. 834; 
Myers v. Bethlobom Sliipbuilding 
Corp. (1938) 303 U. S. 41, S3 L. Ed. 
038, 58 S. Ct. 459. 

46 California v. Latimer (1938) 305 
U. S. 255, S3 L. Ed. 159, 59 S. Ct. 166. 

47 Lawrence v. St. Louis-San Fran- 
cisco B. Co. (1927) 274 TJ. S. 588, 71 
L. Ed. 1219, 47 S. Ct. 720. 

48 Interstate Commerce Commission. 
Baltimore & O. E. Co. v. United, 


States (1929) 279 U. S. 781, 73 L. Ed. 
954, 49 S. Ct. 492. 

Rent Commission (District of Colum- 
bia). 

Gilbert v. Sargent (1927) 57 Apjj. 
D. 0. 207, 19 F. (2d) 681. 

State Agencies. 

Hegeman Farms Corporation v. 
Baldwin (D. C. S. D. N. Y., 1934) 6 
F. Supp. 297, aff’d 293 U. S. 163, 79 
L. Ed. 259, 55 S. Ct. 7; Matthews v. 
Rodgers (1932) 284 U. S. 521, 76 L. 
Ed. 447, 52 S. Ct. 217; Wilson v. Illi- 
nois Southern E. Co. (1924) 263 U. S. 
574, 68 L. Ed. 456, 44 S. Ct. 203; 
Greene v. Louisville & I. B. Co. (1917) 
244 U. S. 499, 61 L. Ed. 1280, 37 S. 
Ct. 673. 
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defendant, and tlie issues between them and the adverse party are 
not necessarily identical.^^ 

§ 607. — Fraud on Oonstitutional Eights. 

Although a federal court will not entertain a bill to enjoin the col- 
lection of state taxes where there is an adequate legal remedy to 
recover them, and the assessment is attacked on the sole ground that 
it is illegal,®® when a taxpayer alleges in the federal court not onl.y 
that a state assessment is unwarranted by law, but that the manner' 
of making it amounted to a fraud upon his constitutional rights, or 
such gTOSs mistake as would amount to a fraud, a distinct and well 
recognized ground of equity jurisdiction is averred.®^ A continuing 
violation of legal rights, after injunction against the violation has 
been granted, may afford a ground for equitable relief.®^ 


§ 668. Limitation on Equity Jurisdiction: There Must Be No 
Adequate Eemedy at Law. 

It is specifically provided by statute that suits in equit.v shall not 
be sustained in any court of the United States in any ease where a 
plain, adequate and complete reined}^ may be had at law.®^ AVhere 
state administrative action is assailed in a federal district court, a 
state legal remedy must be adequate under the standards of the 
federal courts in order for there to be an adequate remed.y at law. 
In determining what is a legal remedy and its adequacy to defeat 
their equity jurisdiction, the federal courts are guided by the historic 
distinction between law and equity in those courts, not by the name 
given to remedies or the distinctions made between them by state 
practice.®* The adequacy of a remedy at law must be clear; if the 


49 Matthews v. Rodgers (1932) 284 
U. S. 521, 76 L. Ed. 447, 52 S. Ct. 217. 

50 Johnson v. Wells Fargo & Co. 
(1915) 239 IT. S. 234, 60 L. Ed. 243, 
36 S. Ot. 62. 

51 J ohnsoii T, Wells Fargo & Co. 
(1915) 239 U. S. 234, 60 L. Ed. 243, 
36 S. Ct. 62. See also § 401 et seq. 

53 .Johnson v. Wells Fargo & Co. 
(1915) 239 U. S. 234, 60 L. Ed. 243, 
36 S. Ct. 62. 

53 Judicial Code § 267, 28 USCA 
3S4, continuing the Judiciary Act of 
1789, 1 Stat. 82. 

Henrietta Mills v. Rutherford 


County (1930) 281 IT. S. 121, 74 L. 
Ed. 737, 50 S. Ct. 270; Waite v. Maey 
(1918) 246 U. S. 606, 02 L. Ed. 892, 
38 S. Ct. 395; Beman v. Eendix 
Products Corp. (C. C. A. 7th, 1937) 
89 F. (2d) 661; Western Union Tele- 
graph Co. V. Tax Commission of Ohio 
(D. C. S. D. Ohio, E. Div., 1927) 21 F. 
(2d) 355. 

54 Stratton v. St. Louis Southwest- 
ern R. Co. (1932) 284 U. S. 530, 76 
L. Ed. 465, 52 S. Ct. 222; Matthews v. 
Rodgers (1932) 284 U. S. 521, 76 L. 
Ed. 447, 52 S, Ct. 217 ; Catholic Society 
of Religious and Literary Education 
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remedy is doubtful, equitable relief may be bad.®® Yet tlie mere fact 
that a suit in equity is a more convenient test than an action at laW 
does not justify resort to the former.®® 

This rule is to be contrasted, where state administrative remedies 
are concerned, with the rule requiring exhaustion of administrative, 
that is, legislatwe remedies, as a prerequisite to judicial review, and 
its corollary that state judicial remedies need not be exhausted as a 
prerequisite to judicial review.®'’^ While state judicial remedies need 
not be exhausted as such a prerequisite, a federal equity court does 
not lieive jurisdiction of a suit for judicial review, where the state 
judicial remedy is an adequate remedy at law by federal standards.®® 
There is no equity in a bill brought to enjoin a collection of a tax 
alleged to have been discriminatorily assessed where state adminis- 
trative remedies have not been exhausted.®® 


§ 669. — What Constitutes an Adequate Remedy at Law. 

A special statutory method of judicial review provides an adequate 
remedy at law where it affords full opportunity to contest the validity 


V. Madison County (G. C. A. 4tli, 
1935) 74 F. (2d) 848; Southern By. 
Co. V. Query (D. C. E. D. S. C., 1927) 
21 P. (2d) 333. 

“The adequacy or inadequacy of a 
remedy at law for the protection of 
the rights of one entitled upon any 
ground to invoice the powers of a 
Federal court, is not to be conclu- 
sively determined by the statutes of 
the particular State in which suit 
may be brought. One who is entitled 
to sue in the Federal Circuit Court 
may invoke its jurisdiction in equity 
whenever the established principles 
and rules of equity permit such a 
suit in that court; and he cannot 
be deprived of that right by reason 
of his being allowed to sue at law in 
a state court on the same cause of 
action.” (Mr. Justice Harlan in 
Smyth V. Ames (1898) 169 U. S. 466, 
516, 42 L. Ed. 819, 18 S. Ct. 418.) 

55 Bohler v. Callaway (1925) 267 H. 
S. 479, 69 L. Ed. 745, 45 S. Ct. 431; 
Wilson V. Illinois Southern R. Co. 
(1924) 263 IT. S. 574, 68 L. Ed. 456, 
44 S. Ct. 203; Union Pae. R. Co. v. 


Board of Com’rs of Weld County 
(1918) 247 U. S. 282, 62 L. Ed. 1110, 
38 S. Ct. 510. See Grandin Farmers’ 
Co-operative Elevator Co. v. Langer 
(D. C. N. D., S. W. Div., 1934) 5 F. 
Supp. 425, aff’d per curiam 292 U. S. 
605, 78 L. Ed. 1467, 54 S. Ct. 772. 

56 Henrietta Mills v. Rutherford 
County (1930) 281 U. S. 121, 74 L. Ed. 
737, 50 S. Ct. 270. 

57 See Bohler v. Callaway (1925) 
267 U. S. 479, 69 L. Ed. 745, 45 S. Ct. 
431. See also § 226 et seq. 

58 Matthews v. Rodgers (1932) 284 

U. S. 521, 76 L. Ed. 447, 52 S. Ct. 217; 
Stratton v. St. Louis Southwestern R. 
Co. (1932) 284 U. S. 530, 76 L. Ed. 
465, 52 S. Ct. 222; Henrietta Mills v. 
Rutherford County (1930) 281 U. S. 
121, 74 L. Ed. 737, 50 S. Ct. 270; 
Catholic Society of Religious and Lit- 
erary Education v. Madison County 
(C. C. A. 4th, 1935) 74 F. (2d) 848. 

59 Keokuk & Hamilton Bridge Co. 

V. Salm (1922) 258 U. S. 122, 66 L. 
Ed. 496, 42 S. Ct. 207. See also 


) et seq. 
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of the administrative action assailed. This rule applies to statutory 
provisions for enforcement of an administrative order,®® including a 
suit under the direction of the Attorney General to collect a forfei- 
ture or penalty providing full opportunity to contest the order’s 
validity ; and for suits to enjoin, suspend, annul or set aside ad- 
ministrative orders,®*^ including an "^appeal” to an appropriate Cir- 
cuit Court of Appeals from an order of the Federal Communications 
Commission.®® Where a taxpayer can pay an alleged illegal or invalid 
tax under protest, and then bring an action to recover it, observing 
statutory requirements as to time, notice, etc., there is an adequate 
state legal remedy.®^ When a state statute requires tax commissioners 
to refund a tax found to be illegal, and by a necessary implication 
confers on the taxpayer a correlative and substantive right to have 
the refund, there is an adequate remedy at law.®® Where the expense 
of compliance with regulations is not too great and the regulations 
may be enforced only by legal proceedings®® in wdiich ample oppor- 
tunity to defend exists, there is an adequate remedy at law.®’^ 


60 Federal Trade Commission. 

Federal Trade Commission v, Claire 
Furnace Co. (1927) 274 U. S. 160, 71 
L. Ed. 978, 47 S. Ct. 553. 

National Laljor Relations Board. 

Myers v. BetWeliem Shipbuilding 
Corp. (1938) 303 IT. S. 41, 82 L. Ed. 
638, 58 S. Ct. 459; E. I. Dupont de 
Nemours & Co. v. Boland (0. C. A. 
2a, 1936) 85 F. (Bd) 12; Carlisle 
Lumber Co. v. Hope (C. C. A. 9th, 
1936) 83 F. (2d) 92. 

State Agencies. 

McDermott v. Bradford (D. C. W. 
D. Wash., S. Div., 1935) 10 F. Supp. 
661. 

61 Federal Trade Commission v. 
Claire Furnace Co. (1927) 274 U. S. 
160, 71 L. Ed. 978, 47 S. Ct. 553. 

62 Federal Trade Commission, 

Eoyal Baking Powder Co. v. Fed- 
eral Trade Commission (1929) 59 App, 
D. C. 70, 32 F. (2d) 966, cert. den. 
280 H. S. 572, 74 L. Ed. 624, 50 S. Ct. 
28. , 

National Labor Relations Board. 
Myers v. Bethlehem Shipbuilding 


Corp. (1938) 303 U. S. 41, 82 L. Ed. 
638, 58 S. Ct. 459. 

Secretary of Agriculture. 

*Abe Rafelson Co. v. Tugwell (0. 
C. A. 7th, 1935) 79 F. (2cl) 653. 

63 Black River Valley Broadcasters 
V. MeNineh (1938) 69 App. D. 0. 311, 
101 F. (2d) 235, cert. den. (1939) 307 
U. S. 623, 83 L. Ed. 1501, 59 S. Ct. 
793; Sykes v, Jenny Wren Co. (1935) 
64 App. D. 0. 379, 78 P. (2cl) 720, 
104 A. L. R. S64, cert. den. 29G U. S. 
624, 80 L. Ed. 443, 56 S. Ct. 147. 

64 Henrietta Mills v. Rutherford 
County (1930) 281 U. S. 121, 74 L. Ed. 
737, 50 S. Ct. 270. 

65 Union Pac. R. Co. v. Board of 
Com’rs of Weld County (1918) 247 
U. S. 282, 62 L. Ed. 1110, 38 S. Ct. 
510. 

66 As under the Railroad Retire- 
ment Acts, 45 USCA 228a-22Sr. 

67 California v. Latimer (1938) 305 
U. S. 255, S3 L. Ed. 159, 59 S. Ct. 166; 
Federal Trade Commission v. Claire 
Furnace Co. (1927) 274 U. S. 160, 71 
L. Ed. 978, 47 S. Ct. 553. 
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An adequate remedy at law against the abuse of the subpoena 
power by an agency is provided where subpoenas are enforceable only 
by a statutory court proceeding.®® 

Where a state statute creates a new equitable right of a substantive 
character, which can be enforced by the pleadings and practice ap- 
propriate to a court of equity, such enforcement may be had in a 
federal court, provided a ground exists for invoking the federal 
jurisdiction.®® Such enforcement is subject to the qualification that 
enforcement must not impair any right conferred, or conflict with 
any inhibition imposed, by the Constitution or laws of the United 
States, and may thus provide an adequate remedy at law."^® 


§ 670. — What Does Not Constitute an Adequate Remedy at 
Law. 

A state legal remedy may not be an adequate remedy at law under 
federal standards if it is available only in a suit which can neither be 
begun in nor removed to the federal courts, such as defense to a 
suit by a state to enforce penalties,'^® nor where the only opportunity 
to test the order is by defending a criminal prosecution for violation,’^ 
nor where there is daily confiscation and supersedeas pending state 
administrative appeal has been ref used, nor where a state tax as- 
sessment is final except as subject to equitable intervention.’’'® Where 
the only gTound for supposing that there is an adequate remedy at 
law is a state statutory provision that “an action respecting the title 
to property, or arising upon contract may be brought ... against 
the state” there is no adequate remedy by which to test a tax as- 
sessment. The federal courts should not leave the taxpayer to a 


68 Federal Trade Commission v. Mil- 
lers ’ National Federation (1931) 60 
App. D. C. 66, 47 F. (2d) 428. 

69 Henrietta Mills v. Rutherford 
County (1930) 281 V. S. 121, 74 L. 
Ed, 737, 50 S. Ct. 270. 

70 Henrietta Mills v. Rutherford 
County (1930) 281 H. S. 121, 74 L. Ed. 
737, 50 S. Ct. 270. 

71 Petroleum Exploration v. Public 
Service Commission (1938) 304 U. S. 
209, 82 L. Ed. 1294, 58 S. Ct. 834; 
Henrietta Mills v. Rutherford County 
(1930) 281 U. S. 121, 74 L. Ed. 737, 
50 S. Ct. 270; Chicago, B. & Q. R. Co. 
V. Osborne (1924) 265 H. S. 14, 68 L. 


Ed. 878, 44 S. Ct. 431. See Sweeney 
V. Pennsylvania Department of Pub- 
lic Assistance Board (D. C., M. D. Pa., 
1940) 33 F. Supp. 587. 

72 Petroleum Exploration v. Public 
Service Commission (1938) 304 XJ. S. 
209, 82 L. Ed. 1294, 58 S. Ct. 834. 

73 Shields v. Utah Idaho 0. R. Co. 
(1938) 305 H. S. 177, 83 L. Ed. Ill, 
59 S. Ct. 160. 

74 Oklahoma Natural Gas Co. v. 
Russell (1923) 261 U. S. 290, 67 L. 
Ed. 659, 43 S. Ct. 353. See also § 234. 

76Bohler v. Callaway (1925) 267 
U. S. 479, 69 L. Ed. 745, 45 S. Ct. 431. 
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speculation upon what the state court might say if an action at law 
were brought^® 

The absence of an adequate remedy at law may be shown by pe- 
culiar difficulties confronting a party affected by an order, as for 
instance, the fact that it is inevitably bound by one of two different 
statutes, but is not sure which oneff’ A statutory proceeding may not 
be an adequate remedy at law if pursuing it gives rise to a multi- 
plicity of suits or circuity of actionjs 

Penalties imposed for violation of a statute or of administrative 
regulations made under it, may be so extreme as to make the remedies 
at law inadequate^® 


§ 671. Statutory Limitations on Federal Equity Jurisdiction Im- 
posed by the Johnson Act. 

The Johnson Act provides a statutory limitation upon the juris- 
diction of federal district courts respecting suits affecting state rate 


76 Wallace v. Hines (1920) 253 XJ. S. 
66, 64 L. Ed. 782, 40 S. Ct. 435. 

77 Shields v. Utah Idaho C. E. Co. 
(1938) 305 U. S. 177, 83 L. Ed. Ill, 59 
S. Ct. 160. 

78 Gilbert v. Sargent (1927) 57 App. 
D. C. 207, 19 F. (2d) 681. See also 
§ 666 . 

79 Texoina Natural Gas Co. v. Bail- 
road Commission of Texas (D. C. W. 
D. Tex., 1932) 59 F. (2d) 750; El 
P.aso & S. W. E. Co. V. Arizona Corpo- 
ration Commission (D. G., D. Ariz., 
1931) 51 F. (2d) 573. 

80 28 USCA 41, subd. (1), “ * * * 
Notwithstanding the foregoing pro- 
visions of this paragrajjh, no district 
court shall have jurisdiction of any 
suit to enjoin, suspend, or restrain 
the enforcement, operation, or exe- 
cution of any order of an administra- 
tive board or commission of a State, 
or any rate-making body of any polit- 
ical subdivision thereof, or to enjoin, 
suspend, or restrain any action in 
compliance with any such order, where 
jurisdiction is based solely upon the 
ground of diversity of citizenship, or 
the repugnance of such order to the 
Constitution of the United States, 


•where such order (1) affects rates 
chargeable by a public utility, (2) 
does not interfere with interstate com- 
merce, and (3) has been made after 
reasonable notice and hearing, and 
where a plain, speedy, and efficient 
remedy may be had at law or in 
equity in the courts of such State. 
Notwithstanding the foregoing provi- 
sions of this paragraph, no district 
court shall have jurisdiction of any 
suit to enjoin, suspend, or restrain the 
assessment, levy, or collection of any 
tax imposed by or pursuant to the 
laws of any State Avhere a plain, 
speedy, and efficient remedy may be 
had at law or in equity in the courts 
of such State. (As amended May 14, 
1934, e. 283, § 1, 48 Stat. 775; Aug. 
21, 1937, e. 726, §1, 50 Stat. 738; 
April 20, 1940, e. li7, 54 Stat. 143.)’' 

See ‘‘Limitation of Lower Federal 
Court Jurisdiction Over Public Utility 
Bate Cases,” (1934) 44 Yale L. Jour. 
119; David E. Lilienthal in “The Fed- 
eral Courts and State Eegulation of 
Public Utilities, ” (1930) 43 Harv. 
L. Eev. 379, written before passage 
of the Johnson Act. 
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orders and suits to enjoin tlie collection of taxes. It does not apply 
where rates have been prescribed without reasonable notice and 
liearing', either by administrative order, or by local ordinance.®^ 

The United States Supreme Court will not conclude that a state 
provides no means of obtaining' a judicial review of an order of a 
state commission fixing rates, alleged to be confiscatory, in the absence 
of a definite decision by the state court to that effect.®® Where the 
only state remedy, injimction, has been prohibited by statute until 
final determination of the order’s validity, there is no plain, speedy, 
and efficient remedy in the state courts.®^ Such a state statute deny- 
ing state remedy will not be disregarded as unconstitutional to make 
the Johnson Act applicable until the statute has been authoritatively 
construed as unconstitutional by the state courts.®® A statute which 
provides that no injunction shall issue except in a proceeding question- 
ing the jurisdiction of the commission, will not be regarded as giving 
a plain, speedy, and efficient remedy, as jurisdiction is a word of un- 
certain meaning.®® 

The requirement that there be a plain, speedy and efficient remedy 
in a state court to justify invoking the Johnson xict is not satisfied by 
the existence of a legislative remedy in the state court. The require- 
ment of the act refers only to judicial remedies.®'^ The burden of 
proof is on the party seeking to invoke the Johnson Act to show that 
a state remedy is judicial,®® and the act will not be invoked where 
the state decisions show that the existence of a judicial remed}’" is 
uncertain.®® Where a district court, in granting an interlocutory 
injunction and thereby refusing to invoke the Johnson Act, did so 
upon the ground that the state decisions rendered uncertain the 


81 Petroleum Exploration v. Public 
Service Commission (1938) 304 IT. S. 
209, 82 L. Ed. 1294, 58 S. Ct. 834. 

82 City of El Paso v. Texas Cities 
Gas Co. (0. C. A. Sth, 1938) 100 E. 
(2d) 501, cert. den. 306 TJ. S, 650, 83 
L. Ed. 1049, 59 S. Ct. 592, rehearing 
denied 306 TJ. S. 669, 83 L. Ed. 1063, 
59 S. Ct. 643. 

83 Southwestern Bell Telephone Co. 
V. Oklahoma (1938) 303 U. S. 206, 82 
L. Ed. 751, 58 S. Ct. 528. 

84 Mountain States Power Co. v. 
Public Service Commission of Mon- 
tana (1936) 299 E. S. 167, 81 L. Ed. 
99, 57 S. Ct, 168. 

85 Mountain States Power Co. v. 


Public Service Commission of Mon- 
tana (1936) 299 U. S. 167, 81 L. Ed, 
99, 57 S. Ct. 168. 

86 Driscoll v. Edison Light & Power 
Co. (1939) 307 U. S. 104, 83 L. Ed. 
1134, 59 S. Ct. 715, rehearing denied 
307 U. S. 650, 83 L. Ed. 1529, 59 S. Ct. 
831. 

87 Corporation Commission v. Cary 
(1935) 296 U. S. 452, 80 L. Ed. 324, 
56 S. Ct. 300. Compare § 226 et seq. 

88 Corporation Commission v. Cary 
(1935) 296 U. S. 452, 80 L. Ed. 324, 56 
S. Ct, 300. 

89 Corporation Commission v. Cary 
(1935) 296 E. S. 4.52, SO L. Ed. 324, 56 
S. Ct. 300. 
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existence of a state judicial remedy, upon appeal to tlie Supreme 
Court an intervening state decision clarifying the law will not be 
considered, since the only question on appeal is abuse of the district 
court’s discretion.®® 

The provision of the Johnson Act that suit in the federal courts 
may not be had where there is a plain, speedy and efficient remedy 
at law or in equity in the state court, is important as emphasizing the 
increasing disinclination of federal authority to interfere in state 
matters until state remedies have been exhausted.®^ Such disincli- 
nation is generally based, however, not on want of power, but on 
comity. The fact that there is a state court remedy applicable does 
not oust the federal equity courts of the power to act. The only 
question is one of propriety of interference.®® 

Under the section, if, before the final hearing of an application for 
an interlocutory injunction made as prescribed in the section, a suit 
shall have been brought in a court of the state having jurisdiction 
thereof under the laws of such state, to enforce the administrative 
order in question, accompanied by a stay in such state court of pro- 
ceedings under the administrative order pending the determination 
of such suit by such state court, all proceedings in any court of the 
United States to restrain the execution of the order shall be stayed 
pending the final determination of such suit in the courts of the 
state.®® But if there is no stay this provision does not apply.®^ Nor 
does it apply where the federal court has issued a temporary restrain- 


90 Corporation Commission v. Cary 
(1935) 296 U, S. 452, 80 L. Ed. 324, 
56 8. Ct. 300. 

91 City of El Paso v. Texas Cities 
Gas Co. (C. 0. A. 5th, 1938) 100 E. 
(2d) 501, cert, den, 306 XJ. 8. 650, 83 
L. Ed. 1049, 59 8. Ct. 592, rehearing 
denied 306 U. 8. 669, 83 L. Ed. 1063, 
59 8. Ct. 643. 

92 City of El Paso t. Texas Cities 
Gas Co. (C. C. A. 5th, 1938) 100 E. 
(2d) 501, cert. den. 306 U. 8. 650, 83 
L. Ed. 1049, 59 8. Ct. 592, rehearing 
denied 306 XJ. 8. 669, 83 L, Ed. 1063, 
59 S. Ct. 643. Compare § 226 et seq. 

93 New Jersey Suburban Water Co. 
V. Board of Public Utility Com’rs (D. 
C. E. N. J., 1938) 23 E. Supp. 752. 


See Blackmore v. Public Service Com- 
mission of Pennsylvania (D. C. M. D. 
Pa., 1935) 12 E. Supp. 751, appeal dis- 
missed 299 U. 8. 617, 81 L. Ed. 455, 
57 8. Ct. 757. 

94 Pacific Telephone & Telegraph 
Co. V. Kuykendall (1924) 265 U. 8. 
196, 68 L. Ed. 975, 44 8. Ct. 553; 
Home Telephone & Telegraph Co. v. 
Kuykendall (1924) 265 U. 8. 206, 
68 L. Ed. 982, 44 8. Ct. 557; Montana 
Power Co. v. Public Service Commis- 
sion (D. C. D. Mont., 1935) 12 E. 
Supp, 946. See also Oklahoma Gas 
& Electric Co. v. Corporation Com- 
mission (D. C. W. D. Okla., 1932) 1 


E, Supp. 966, 
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order directed against state officials wlio subsequently institute 
proceedings in the state court.^s 

A stay of proceedings has been granted in a suit in a federal court 
assailing an administrative order as confiscatory, upon institution in 
a state court of a suit to enforce the order in question and stay of 
proceedings under the administrative order,®® All federal questions 
may be raised in the state court suit and ultimately decided by the 
United States Supreme Court. 

The Johnson Act does not apply in suits brought against govern- 
mental officers of Puerto Rico.®'^ 

2. Particular Requisites of Jurisdiction Under Judicial 
Code Section 266 : State Administrative Orders 


§ 672. Judicial Code Section 266: Special Courts and Expedited 
Procedure for Review of State Action. 

The methods by which the right to judicial review is secured vary 
in different jurisdictions. In federal courts the method of procedure, 
when state administrative orders are attacked as unconstitutional, 
is now regulated by section 266 of the Judicial Code as amended.®® 
This section requires three-judge courts and expedited procedure for 
review of state action in certain cases.®® The section refers to m- 


SSTJnion Light, Heat & Power Co. 
v. Eailroad Commission (D. C. E. D. 
Ky., 1926) 17 P. (2a) 143. 

96 Lone Star Gas Co. v. Texas 
(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S. Ct. 883, rehearing denied 304 
U. S. 590, 82 L. Ed. 1549, 58 S. Ct. 
1051. 

97 Munoz v. Porto Eieo Railway 
Light & Power Co. (C. 0. A. 1st, 1936) 
83 P. (2d) 262, eert. den. 298 U. S. 
689, 80 L. Ed. 1408, 56 S. Ct. 955. 

SSWadley Southern Ry. v. Georgia 
(1915) 235 U. S. 651, 59 L. Ed. 405, 
35 S. Ct. 214; Great Palls Gas Co. v. 
Public Service Commission (D. 0. D. 
Mont., 1930) 39 P. (2d) 176. 

99 28 USCA 380, ‘‘No interlocutory 
injunction suspending or restraining 
the enforcement, operation or execu- 
tion of any statute of a State by re- 


straining the action of any officer of 
such State in the enforcement or exe- 
cution of such statute, or in the en- 
forcement or execution of an order 
made by an administrative board or 
commission acting under and pursuant 
to the statutes of such State, shall be 
issued or granted by any justice of 
the Supreme Court, or by any district 
court of the United States, or by any 
judge thereof, or by any circuit judge 
acting as district judge, upon the 
ground of the unconstitutionality of 
such statute, unless the application for 
the same shall be presented to a jus- 
tice of the Supreme Court of the United 
States, or to a circuit or district 
judge, and shall be heard and deter- 
mined by three judges, of whom at 
least one shall be a justice of the Su- 
preme Court or a circuit judge, and 
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junctions against orders as well as statutes, but mentions only the 
uneonstitutionality of the statute in stating the ground for relief. 
Nevertheless the section applies where the order only, and not a 
statute, is attached on constitutional grounds,^ even though after con- 


the other two may be either circuit 
or district judges, and unless a major- 
ity of said three judges shall concur 
in granting such application. When- 
ever such application as aforesaid is 
presented to a justice of the Supreme 
Court, or to a judge, he shall im- 
mediately call to his assistance to 
hear and determine the application 
two other judges: Provided, however, 
That one of such three judges shall 
be a justice of the Supreme Court, 
or a circuit judge. Said application 
shall not be heard or determined be- 
fore at least five days’ notice of the 
hearing has been given to the gov- 
ernor and to the attorney general of 
the State, and to such other persons 
as may be defendants in the suit: 
Provided, That if of opinion that ir- 
reparable loss or damage would re- 
sult to the complainant unless a 
temporary restraining order is 
granted, any justice of the Supreme 
Court, or any circuit or district judge, 
may grant such temporary restraining 
order at any time before such hearing 
and determination of the application 
for an interlocutory injunction, but 
such temporary restraining order shall 
remain in force only until the hearing 
and determination of the application 
for an interlocutory injunction upon 
notice as aforesaid. The hearing upon 
such application for an interlocutory 
injunction shall be given precedence 
and shall be in every way expedited 
and be assigned for a hearing at the 
earliest practicable day after the ex- 
piration of the notice hereinbefore 
provided for. An appeal may be 
taken direct to the Supreme Court 
of the United States from the order 
granting or denying, after notice and 
hearing, an interlocutory injunction 


in such case. It is further provided 
that if before the final hearing of 
such application a suit shall have 
been brought in a court of the State 
having jurisdiction thereof under the 
laws of such State, to enforce such 
statute or order, accompanied by a 
stay in such State court of proceed- 
ings under such statute or order pend- 
ing the determination of such suit 
by such State court, all proceedings in 
any court of the United States to re- 
strain the execution of such statute 
or order shall be stayed pending the 
final determination of such suit in 
the courts of the State. Such stay 
may be vacated ux)on proof made 
after hearing, and notice of ten days 
served upon the attorney general of 
the State, that the suit in the State 
courts is not being prosecuted with 
diligence and good faith. The require- 
ment respecting the presence of three 
judges shall also apply to the final 
hearing in such suit in the district 
court; and a direct appeal to the 
Supreme Court may be taken from a 
final decree granting or denying a 
permanent injunction in such suit. 
(June 18, 1910, e. 309, § 17, 36 Stat. 
557; Mar. 3, 1911, c. 231, §266, 36 
Stat. 1162; Mar. 4, 1913, c. 160, 37 
Stat. 1013; Feb. 13, 1925, c, 229, 
§ 1, 43 Stat. 938.)” 

1 Champlin Refining Co. v. Corpora- 
tion Commission (1932) 286 U. S. 210, 
76 L. Ed. 1062, 52 S. Ct. 559, 86 A. L. 
E. 403; Herkness v. Irion (1928) 278 
U. S. 92, 73 L. Ed. 198, 49 S. Ct. 40; 
Prendergast V. New York Telephone 
Co. (1923) 262 U. S. 43, 67 L. Ed. 
853, 43 S. Ct. 466; Oklahoma Natural 
Gas Co. V. Eussell (1923) 261 U. S. 


290, 67 L. Ed. 659, 43 S. Ct. 353. 
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sideration the case may be disposed of without passing on the consti- 
tutional question.® 

Where an interlocutory injunction is prayed, the application must 
be heard before three judges. A single judge has no jurisdiction to 
deny the application,® and, if an application for an interlocutory 
injunction is made, a single judge has no jurisdiction to dissolve a 
temporary restraining order, ^ or dismiss a bill on the merits.® 

However, where after a hearing before three judges, a permanent 
injunction is granted, one judge may dispose of a motion to strike 
matter alleged to have been improperly included in the form of final 
decree presented by counsel.® 


§ 673. Eeason for Special Requirement of Three Judges. 

When an interlocutory decree enjoins the enforcement of a state 
law or the action of state officials under that law, the respect due to 
the state demands that the need for nullifying the action of its legis- 
lature or of its executive officials be persuasively shown. It was to 
insure careful and deliberate action upon interlocutory applications 
that Congress required that they be heard before three judges."^ This 
legislation was intended to insure that the enforcement of a challenged 
statute should not be suspended by injunction except upon a clear and 
persuasive showing of unconstitutionality and irreparable injury. 
Congress intended that, in this class of suits, prompt hearing and 
decision should be afforded the parties so that the states shall be put 
to the least possible inconvenience in the administration of their laws.® 


SHerkness v. Irion (1928) 278 U. S. 
92, 73 L. Ed. 198, 49 S. Ct. 40; Chi- 
cago, G. W. E. Co. V. Kendall (1924) 
266 U. S. 94, 69 L. Ed. 183, 45 S. Ct. 
55; Erucker v. Eisher (C. C. A. 6th, 
1931) 49 E. (2d) 759. 

8 Ex parte Northern Pae. E. Co. 
(1929) 280 U. S. 142, 74 L. Ed. 233, 
50 S. Ct. 70; Ex parte Metropolitan 
Water Co. (1911) 220 XT. S. 539, 55 
L. Ed. 576, 31 S. Ct. 600; Sunerest 
Lumber Co. v. North Carolina Park 
Commission (C. 0. A. 4th, 1928) 29 
E. (2d) 823. 

4 Ex parte Northern Pae. E. Co. 
(1929) 280 U. S. 142, 74 L. Ed. 233, 
50 S. Ct. 70; Ex parte Metropolitan 
Water Co. (1911) 220 U. S. 539, 55 L. 
Ed. 576, 31 S. Ct. 600. 

6 Ex parte Northern Pae. E. Co. 


(1929) 280 U. S. 142, 74 L. Ed. 233, 
50 S. Ct. 70; Ex parte Metropolitan 
Water Co. (1911) 220 U. S. 539, 55 
L. Ed. 576, 31 S. Ct. 600. See also 
Great Ealls Gas Co. v. Public Service 
Commission (D. C. D. Mont., 1930) 39 
E. (2d) 176. 

6 Great Ealls Gas Co. v. Public Serv- 
ice Commission (D. C. D. Mont., 
1930) 39 F. (2d) 176. 

V Public Service Commission v. Wis- 
consin Telephone Co. (1933) 289 U. S. 
67, 77 L. Ed. 1036, 53 S. Ct. 514; 
Great Ealls Gas Co. v. Public Service 
Commission (D. 0. D. Mont., 1930) 
39 F. (2d) 176. 

8 Mayo v. Lakeland Highlands Can- 
ning Co. (1940) 309 U. S. 310, 84 L. 
Ed. 774, 60 S. Ct. 517. 
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If a judicial interference is sought with the exercise of a power dele- 
gated to a state agency, the powder must be clearly shown to have been 
transcended. This must not be left as a conclusion from the balancing 
of conflicting affidavits, or even on ex parte affidavits. Courts are re- 
luctant to interfere with the laws- of a state or with the tribunals 
constituted to enforce them. Doubts will not be resolved against the 
law, nor the decision of its tribunals prevented or anticipated unless 
the necessity for either be demonstrated.^ 


§ 674. Matters Not Within Act Excluded, from Special Court’s 
Jurisdiction. 


Where a state statute is attacked on grounds other than unconsti- 
tutionality, such as the ground that it is no longer in force, the case 
is not within section 266.^° Where a three-judge court, having juris- 
diction under the section, issues a supplemental injunction order to 
protect its jurisdiction, not involving an attack on the state statute 
or order as unconstitutional, such order is not within section 266, and 
not appealable directly to the Supreme Court. The protection of the 
court’s jurisdiction is a right and duty not limited by section 266,^^ 
'The special procedure of section 266 is used only in the cases desig- 
nated. And where part of a suit is within the act and part not, the 
parts are severed. Thus where the suit is to restrain both state and 
federal officers involved in a single regulatory scheme, the three- judge 
court will sever the cause of action against the federal officials and 
send it to a single judge, retaining jurisdiction of the suit against the 
state officers.^^ For section 266 to apply, the claim of unconstitution- 
ality must be substantial.^® And, even where there is no substance 
in the constitutional questions raised by some parties, other parties 
who have other grounds of federal jurisdiction, such as diversity of 
citizenship, may be entitled to maintain the suit before a single judge, 
although not entitled to a hearing before a three-judge court.^^ 


9 Grand Trunk Ry. v. Michigan 
Railroad Commission (1913) 231 IJ. 
S. 457, 58 L. Ed. 310, 34 S. Ct. 152. 

10 Ex parte Ruder (1926) 271 IT. S. 
461, 70 L. Ed. 1036, 46 S. Ct. 557. 

11 Looney v. Eastern Texas R. Co. 
(1918) 247 V. S. 214, 62 L. Ed. 1084, 
38 S. Ct. 460. 


55 S. Ct. 241. 

13 Ex parte Ruder (1926) 271 U, 8. 
461, 70 L. Ed. 1036, 46 S. Ct. 557; 
Brueker v. Fisher (G. 0. A. 6th, 1931) 
49 P. (2d) 759; Wylie v. State Board 
of Equalization (D. C. S. D. Cal., 
Cent. Div., 1937) 21 P. Supp. 604. 

14 Mayo V. Lakeland Highlands 
Canning Co. (1940) 309 IT, 8. 310, 84 


12 Panama Refining Co. v. Ryan 
(1935) 293 U. 8. 388, 79 L. Ed. 446, 


L. Ed. 774, 60 8. Ct. 517. 
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§ 675. Only Administrative Orders Eeviewable Under Act. 

A case does not fall within section 266 nnless a statute or adminis- 
trative order is clialleng:ed on constitutional grounds.^^ Jurisdiction 
under the section does not apply to mere administrative findings. The 
difference between the function of regulating, expressed in the orders 
of an agency, and the function of fact finding, is vital.^® Hence tax 
assessments may not be reviewed under the section, and tax cases 
where administrative discrimination is alleged do not ordinarily fall 
under section 266.^’^ The written “assent” of a state agency to the 
compromise of a claim for hack taxes of an insolvent municipality, is 
not an order reviewable under section 266J® 

Orders reviewable under section 266 include an order establishing 
rates which, though temporary, will not he changed for the period in 
which they are to be effective, and a reparation order made by a 
state agency.^® Notices to attend a hearing to determine the agency’s 
jurisdiction under the state compensation law issued by a state agency, 
sua sponte, have been held to be an order reviewable under section 
266.21 


§ 676. First Main Requisite: Order Must Be of State Function- 
ary. 

Despite the generality of the language of the section, it has been 
held to be applicable only to a statute of general application through- 
out a state.22 And while a local official, when he enforces a statute 
which embodies a policy of statewide concern, may be performing a 


15 Ex parte Williams (1928) 277 IT. 
S. 267, 72 L. Ed. 877, 48 S. Ct. 523. 

16 Ex parte Williams (1928) 277 U. 
S. 267, 72 L. Ed. 877, 48 S. Ct. 523. 

17 Ex parte Bransford (1940) 310 
IT. S. 354, 84 L. Ed. 1249, 60 S. Ct. 
947; Ex parte Williams (1928) 277 
F. S. 267, 72 L. Ed. 877, 48 S. Ct. 
523; St. Louis Southwestern Ey. Co. 
V. Board of Directors (C. C. A. 8th, 
1929) 32 E, (2d) 124; Lehigh Valley 
E. Co, of New Jersey v. Martin 
(D. C. D. N. J., 1936) 19 E. Supp. 
63. But see Southern Ey. Co. v. 
Query (D. C. E. D. S. 0., 1927) 21 
E. (2d) 333; Western Union Tele- 
graph Co. V. Tax Commission of Ohio 


(D. C. S. D. Ohio, E. Div., 1927) 21 
E. (2d) 355. See also § 401 et seq. 

18 Wilentz v. Sovereign Camp, 
Woodmen of the World (1939) 306 U. 
S. 573, S3 L. Ed. 994, 59 S. Ct. 709. 

19 Prendergast v. New York Tele- 
phone Co. (1923) 262 U. S. 43, 67 L. 
Ed. 853, 43 S. Ct. 466. 

20 El Paso & S. W. E. Co. v. Arizona 
Corporation Commission (D. C. D. 
Ariz., 1931) 51 E. (2d) 573. 

21Albee Godfrey Whale Creek Co. 
V. Perkins (D. C. S. D, N. Y., 1933) 
6 E. Supp. 40.9. 

20Eoriek v. Everglades Drainage 
Dist. (1939) 307 U. S. 208, 83 L. Ed. 
1242, 59 S. Ct. 808. 
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state function witliin the meaning of section 266, a state official 
charged with duties not of statewide concern is not a state function- 
ary, so that his orders are not reviewable under section 266.^^ Orders 
of state functionaries review^-able under the section include an order 
of a state agency wffiich applies the agency’s powers, exercisable 
throughout the state, to a local situation, and an order which, though 
statewide in terms, may affect a petitioner in a very small area only.^® 
Thus state administrative action affecting a few miles of roadway 
built by federal aid is wdthin the purview of section 266.2'^ 

The order of a state administrative officer, such as an insurance 
commissioner, is reviewable under section 266,®® And the fact that 
a state commission is incorporated does not alter its character as a 
state agency, under section 266.®® 

As Puerto Rico is not a state, and as the relationship between it 
and the federal judiciary differs greatly from that existing between 
state governments and the federal judiciary, section 266 does not ap- 
ply to suits brought against governmental officers of Puerto Rico.®® 


§ 677. — State Agency Must Be Substantial Party Defendant. 

In order for section 266 to apply, the state agency must be a sub- 
stantial, not nominal, party defendant.®^ Allegations to this effect 
should be set forth in the bill and supported by proof at the final 
hearing,®® Incidental relief, such as a claim for damages, may be 
included where the substance of the action is clearly within the sec- 
tion,®® but the case is not one for three judges where recovery of 


23 Rorick V. Everglades Drainage 
Dist. (1939) 307 TJ. S. 208, 83 L. Ed. 
1242, 59 S. Ct. 808. 

24Eoriek v. Everglades Drainage 
Dist. (1939) 307 TJ. S. 208, 83 L. Ed. 
1242, 59 S. Ct. 808. 

25 Railroad Commission v. Maxey 
(1931) 282 U. S. 249, 75 L. Ed. 322, 
51 S. Ct. 153. 

26 Morris v, Duby (1927) 274 U. S. 
135, 71 L. Ed. 966, 47 S. Ct. 548. 

27 Morris v. Duby (1927) 274 TJ. S. 
135, 71 L. Ed. 966, 47 S, Ct, 548. 

28 Moore v. Fidelity & Deposit Co. 
(1926) 272 IT. S. 317, 71 L. Ed. 273, 
47 S. Ct. 105. 

28Suncrest Lumber Co. v. North. 
Carolina Park Commission (C, C. A. 


4th, 1928) 29 F. (2d) 823. 

30 Munoz V. Porto Rico Railway 
Light & Power Co. (C. C. A. 1st, 
1936) 83 F. (2d) 262, cert. den. 298 
TJ. S. 689, 80 L. Ed. 1408, 56 S. Ct. 
955. 

31 Wilentz v. Sovereign Camp, 
Woodmen of the World (1939) 306 
D. S. 573, 83 L. Ed. 994, 59 S. Ct. 
709; Oklahoma Gas & Electric Co. v. 
Oklahoma Packing Co. (1934) 292 TJ. 
S. 386, 78 L. Ed. 1318, 54 S. Ct. 732. 

82 Oklahoma Gas & Electric Co, v, 
Oklahoma Packing Co. (1934) 292 TJ. 
S. 386, 78 L. Ed. 1318, 54 S. Ct. 732. 

S3 Oklahoma Gas & Electric Co. v. 
Oklahoma Packing Co. (1934) 292 TJ. 
S. 386, 78 L. Ed. 1318, 54 S. Ct. 732. 
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alleged overpayments is the only matter in controversy from the 
standpoint of snbstance.^^ 

§ 678. Second Main Eequisite: Interlocutory Injunction Must Be 
Sought. 

Section 266 does not require a court of three judges on the final 
hearing unless an application for an interlocutory injunction is 
pressed to a hearing. If the application is not so pressed, the final 
hearing may be before a single judge.®® It is probably not error for 
three judges to sit in the latter case.®® Thus where an original bill 
in equity in a federal district court assailing an order of a state 
Public Service Commission fixing temporary rates was heard before 
three judges pursuant to section 266 of the Judicial Code, on appli- 
cation for an interlocutory injunction, a hearing on an amended and 
supplemental bill in the same case, which did not seek an interlocutory 
injunction, assailing a later order of the same agency fixing permanent 
rates, was properly heard before a single judge of the same court, 
and referred to a special master.®'^ 


34 Oklahoma Gas & Electric Co. v. 
Oklahoma Packing Co. (1934) 292 TJ. 
S. 386, 78 L. Ed. 1318, 54 S. Ct. 732. 

35* Smith V. Wilson (1927) 273 XJ. 
S. 388, 71 L. Ed. 699, 47 S. Ct. 385; 
Moore v. Fidelity & Deposit Co. 
(1926) 272 TJ. S, 317, 71 L. Ed. 273, 
47 S. Ct. 105; Seaboard Air Line By. 
Co. V. Eailroad Commission of Georgia 
(C. C. A. 5th, 1914) 213 Fed. 27, 
aff’d 240 U. S. 324, 60 L. Ed. 669, 36 
S. Ct. 260. 

‘‘We conclude that the section as 
amended does not require a court of 
three judges on the final hearing un- 
less an application for preliminary 
injunction is pressed to a hearing. In 
that case, an appeal either from the 
determination on the preliminary ap- 
plication or from the final decree 
may be taken directly to this Court. 
The plaintiff is thus given an elec- 
tion. He may either make applica- 
tion for an interlocutory injunction, 
which must be heard by three judges, 
in which case the final hearing must 


be before a like court with appeal 
directly to this Court, or he may not 
press an application for an inter- 
locutory injunction, in which case the 
final hearing may be before a single 
judge, whose decision may be re- 
viewed by the circuit court of ap- 
peals and this Court under other ap- 
plicable iirovisions of the Judicial 
Code. Here there was no application 
for an interlocutory injunction and 
hence no necessity for a final hearing 
before three judges, although it may 
not have been erroneous for three 
judges to sit, a question we do not 
find it necessary to decide.” (Mr. 
Justice Stone in Smith v. Wilson 
(1927) 273 H. S. 388, 391, 71 L. Ed. 
699, 47 S. Ct. 385.) 

36Brueker v. Fisher (C. C. A. 6th, 
1931) 49 F. (2d) 759. See Smith v. 
Wilson (1927) 273 U. S. 388, 71 L. 
Ed. 699, 47 S. Ct. 385. 

SYMcCart v. Indianapolis Water 
Co. (1938) 302 U. S. 419, 82 L. Ed. 
336, 58 S. Ct. 324. 
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The requirement that application for an interlocutory injunction 
he “made and pressed” means “pressed to a hearing” and not, nec- 
essarily, decided. Once the jurisdiction of the three-judge court 
is properly invoked, it continues at least as long as the application for 
interlocutory injunction has not been withdrawn. The determinative 
question is whether plaintiff has pressed his application, so as to 
procure the immediate hearing and early decision provided by the 
statute.®® 

§ 679. — Questions Eaised by Application for Interlocutory In- 
junction. 

Upon application for an interlocutory injunction the question be- 
fore the court is whether the shoAving made raises serious questions, 
under the Federal Constitution and the state laAv, and discloses that 
enforcement of the act, pending final hearing, would inflict irrepa- 
rable damages upon the complainants.®® It is serious error for a court, 
upon motion for temporaiy injunction, to decide whether an act is 
unconstitutional or whether an agency has complied Avith the require- 
ments of the act. These questions are not before it.^ 


§ 680. Mandamus Proper Method to Decide Jurisdiction Under 
Section 266. 

Where there is a question whether the ease is one of those for Avhich 
the special court and procedure of section 266 is provided, mandamus 
to direct a district judge to convene such a court is the proper 
remedy.^^ 


§ 681. Single Judge May Determine Whether Federal Juris- 
diction Exists. 

The question of federal equity jurisdiction in a case otherwise ap- 
propriate for a three-judge court under section 266 may be decided 


oy a single judge upon a motion 
complaint.^® 

38 Brueker v. Ihsher (C. C. A. 6tli, 
1931) 49 P. (2a) 759, 

39 Mayo v. Lakeland Higlilands 
Canning Co. (1940) 309 U. S, 310, 84 
L. Ed. 774, 00 S. Ct. 517. 

40 Mayo V. Lakeland Highlands 
Canning Co. (1940) 309 U. S. 310, 84 
L. Ed. 774, 60 S. Ct. 517, 

41 Ex parte Eransford (1940) 310 
U. S. 354, S4 L, Ed. 1249, 60 S. Ct. 
947; Ex parte Williams (1928) 277 


requiring scrutiny of the bill of 


U. S. 267, 72 L. Ed. 877, 48 S. Ct. 
523; Ex parte Metropolitan Water Co. 
(1911) 220 U. S. 539, 55 L. Ed. 576, 
31 S. Ct. 600; Grigsby v. Harris (D. 0. 
S. D. Tex., at Houston, 1928) 27 P. 
(2d) 942, 945. 

43 Ex parte Poresky (1933) 290 U. 
S. 30, 78 L. Ed. 152, 54 S. Ct. 3; 
International By. Co. a'. Prendergast 
(D. 0, W. D. N. y., 1928) 29 P. (2d) 
296. 
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§ 682. Jolinson Act Limits Jurisdiction of Suit Under Section 266. 
The provisions of the Johnson Act^^ which limit federal equity 
jurisdiction generally, limit it also respecting suits brought pursuant 
to section 266 of the Judicial Code.^^ 

3. Particular Requisites of Jurisdiction Under 28 USCA 380a ; 
Federal Administrative Orders 


§ 683. Limited Review Under the Act of August 24, 1937.^^ 

The Act of August 24, 1937, e. 754, § 3, 50 Stat. 751, 28 USCA 
380a, provides for a three-judge district court and direct appeal to 
the Supreme Court in certain attacks upon the constitutionality of 
an Act of Congress.^® It is a companion section to section 266 of 


43 28 USCA 41 (1). See also § 671. 

44 New Jersey Suburban Water Co. 
V. Board of Public Utility Com’rs 
(B. 0. D. N. J., 1938) 23 F. Supp. 
752. 

45 28 USCA 3S0a. 

46 28 USCA 380a, “No interlocutory 
or permanent injunction suspending 
or restraining the enforcement, opera- 
tion, or execution of, or setting aside, 
in whole or in part, any Act of Con- 
gress upon the ground that such Act 
or any part thereof is repugnant to 
the Constitution of the United States 
shall be issued or granted by any dis- 
trict court of the United States, or 
by any judge thereof, or by any cir- 
cuit judge acting as district judge, 
unless the application for the same 
shall be presented to a circuit or dis- 
trict judge, and shall be heard and 
determined by three judges, of whom 
at least one shall be a circuit judge. 
When any such application is pre- 
sented to a judge, he shall immedi- 
ately request the senior circuit judge 
(or in his absence, the presiding cir- 
cuit judge) of the circuit in which 
such district court is located to des- 
ignate two other judges to participate 
in hearing and determining such ap- 
plication. It shall be the duty of the 
senior circuit judge or the presiding 
circuit judge, as the case may be, to 


designate immediately two other 
judges from such circuit for such 
purpose, and it shall be the duty of 
the judges so designated to partici- 
pate in such hearing and determina- 
tion. Such application shall not be 
heard or determined before at least 
five days’ notice of the hearing has 
been given to the Attorney G-eneral 
and to such other persons as may be 
defendants in the suit: Provided, 
That if of opinion that irreparable 
loss or damage would result to the 
petitioner unless a temporary restrain- 
ing order is granted, the judge to 
whom' the application is made may 
grant such temporary restraining or- 
der at any time before the hearing 
and determination of the application, 
but such temporary restraining order 
shall remain in force only until such 
hearing and determination upon no- 
tice as aforesaid, and such temporary 
restraining order shall contain a 
specific finding, based upon evidence 
submitted to the coiirt making the 
order and identified by reference 
thereto, that such irreparable loss or 
damage would result to the petitioner 
and specifying the nature of the loss 
or damage. The said court may, at 
the time of hearing such application, 
upon a like finding, continue the 
temporary stay or suspension, in 
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the Judicial Code which provides for review of state statutes and 
orders, and is likewise interpreted to require that the constitutional 
question be substantial.^® Although it has been said in regard to 
section 266 that the word “statute” included administrative acts 
done under authority of statutes,^® Congress amended it to apply also 
to orders of administrative agencies, out of abundant caution. This 
distinction is controlling in the construction of the new companion- 
section, and since the words “Acts of CongTess” alone are used, ad- 
ministrative action may not be reviewed under it, at least when there 
is not also jurisdiction to review the statute imder v/hich the agency 
acted. With section 266 as amended before it, it does not appear 
that Congress intended to include such action within the scope of the 
statute.®® 

In view of the fact that the word “interlocutory” in section 266 
has been held to exclude permanent injunctions,®®®' it is significant that 
the new act says “No interlocutory or permanent injunction . . . ” 


whole 01 * in part, until decision upon 
the application. The hearing upon 
any such application for an inter- 
locutory or permanent injunction shall 
be given precedence and shall be in 
every way expedited and be assigned 
for a hearing at the earliest practi- 
cable day. An appeal may be taken 
directly to the Supreme Court of the 
United States upon application there- 
for or notice thereof within thirty 
days after the entry of the order, de- 
cree, or Judgment granting or deny- 
ing, after notice and hearing, an in- 
terlocutory or permanent injunction 
in such ease. In the event that an 
appeal is taken under this section, the 
record shall be made up and the case 
docketed in the Supreme Court of the 
United States within sixty days from 
the time such appeal is allowed, un- 
der such rules as may be prescribed 
by the proper courts. Appeals under 
this section shall be heard by the 
Supreme Court of the United States 
at the earliest possible time and 
shall take in-ecedence over all other 


matters not of a like character. This 
section shall not be construed to be 
in derogation of any right of direct 
appeal to the Supreme Court of the 
United States under existing provi- 
sions of law. (Aug. 24, 1937, c. 754, 
§ 3, 50 Stat. 752.)” 

47Eok V. Legg (D. C. S. D. Cal., 
1939) 27 F. Supp. 243. See also § 672. 

48 California Water Service Co. v. 
Bedding (1938) 304 U. S. 252, 82 L. 
Ed. 1323, 58 S. Ct. 865; William Jame- 
son & Co. V. Morgenthau (1939) 307 
U. S. 171, 83 L. Ed. 1189, 59 S. Ct. 
804. 

49 William Jameson & Co. v. 
Morgenthau (1939) 307 U. S. 171, 83 
L. Ed. 1189, 59 S. Ct. 804. 

50 William Jameson & Co. v. 
Morgenthau (1939) 307 U. S. 171, 83 
L. Ed. 1189, 59 S. Ct. 804. 

50aMcCart v. Indianapolis Water 
Co. (1938) 302 U. S. 419, 82 L. Ed. 
336, 58 S. Ct. 324. 
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D. In state Courts 

§ 684. Jurisdiction Concurrent with That of Federal Courts to 
Some Extent. 

The jurisdiction of state courts, with certain exceptions, is concur- 
rent with tiiat of federal courts as to civil suits arising under the 
Constitution and laws of the United States.®^ Thus the judgment of 
a state court may be res judicata in a federal court. But obviously 
neither the legislature nor the courts of a state can limit the power 
of the Interstate Commerce Commission, for instance, to compel con- 
nections with private side tracks.^® Thus the fact that a state supreme 
court held a state commission order void, because it affected a track 
which was an “extension” within paragraphs 18 to 21 of section 1 
of the Interstate Commerce Act, does not estop the shipper from 
denying that it is within those paragraphs,®^ nor the commission from 
proceeding under paragraph 9 of the section to compel a switch con- 
nection, where the case properly falls within that paragraph.®® In this 
instance, paragraphs 18 to 21 excluded from the commission’s juris- 
diction extensions which were switching tracks wholly within one 
state. lienee the shipper, having convinced the state court that the 
order of the state commission was void because the matter was 
within the jurisdiction of the federal commission, then insisted that 
the latter could not act because of the state decision. But the state 
court decision could not affect the validity of the order of the Inter- 
state Commerce Commission. If it could, construction would not be 
compellable under either state or federal law.®® 


§ 685. State Courts Without Jurisdiction to Invalidate Orders of 
Federal Agencies. 

In the absence of statutory provisions a state court has no authority 
to invalidate an order of a federal administrative agency. Thus a 
state court has no jurisdiction to enjoin, set aside, annul or suspend 


51 Grubb V. Public Utilities Com- 
mission (1930) 281 U. S. 470, 74 L. 
Ed. 972, 50 S. Gt. 374. See also § 615. 

5S Grubb v. Public Utilities Com- 
mission (1930) 281 U. S. 470, 74 L. 
Ed. 972, 50 S. Ct. 374. 

53 Cleveland, C., C. & St. L. E. Co. 
V. United States (1928) 275 U. S. 
404, 72 L. Ed. 338, 48 S. Ct. 189. 


54 Cleveland, C., C. & St. L. E. Co. 
V. United States (1928) 275 U. S. 
404, 72 L. Ed. 338, 48 S. Ct. 189. 

55 Cleveland, G., 0. & St. L. E. Co. 
V. United States (1928) 275 U. S. 404, 
72 L. Ed. 338, 48 S. Ct. 189. 

56 Cleveland, C., C. & St. L. E. Co. 
V. United States (1928) 275 U. S. 
404, 72 L. Ed. 338, 48 S. Ct. 189. 
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an order of tlie Interstate Commerce Commission, in whole or in part.®"^ 
No form of plea,ding nor manner of introducing such an order into 
the case may operate to empower a state court to set it aside, as an 
order may he as effectively annulled by a misconstruction or mis- 
application as by setting it aside in a suit avowedly brought to do 
so.®® Likew'ise, an order of the Interstate Commerce Commission, 
interposed as a defense to a suit to enjoin the promulgation of express 
rates prescribed by the order which were higher than those authorized 
by the state agenc}^, could not be invalidated in that suit.®® 

Since the jurisdiction over suits involving the validity of orders 
of federal administrative agencies is exclusively in the federal courts, 
those courts cannot exercise jurisdiction in an action removed from 
the state court which was without jurisdiction in the first place.®® 
But under some statutory provisions a state court may review an 
order of a federal administrative agency.®^ 


IV. Jurisdiction of Suits to Bestrain Criminal Prosecutions 


§ 686. In General. 

While ordinary enforcement proceedings in courts are civil in 
nature, even though the United States be a party,®® a statute may 
provide, as does the Railway Labor Act,®® for enforcement by a crim- 
inal prosecution brought by the United States Attorney for the dis- 
trict. Equity is a proper forum to which a party affected by an 
order which subjects it to such prosecution may properly resort, when 
it is essential to the protection of the rights asserted, even though 
it seeks to enjoin a criminal action.®^ 


57 American Express Co, v. Soutli 
Dakota ex rel. Caldwell (1917) 244 
TJ. S. 617, 61 L. Ed. 1352, 37 S. Ct. 
656; Southern Pac. Co. v. City of 
Willow Glen (C, C. A. 9th, 1931) 49 
F. (2d) 1005, cert. den. 284 IJ. S. 
666, 76 L. Ed. 564, 52 S. Ct. 39. 

58 American Express Co. v. South 
Dakota ex rel. Caldwell (1917) 244 
U. S. 617, 61 L. Ed. 1352, 37 S. Ct. 
656. 

59 American Express Co. v. South 
Dakota ex rel. Caldwell (1917) 244 
U. S. 617, 61 L. Ed. 1352, 37 S. Ct. 
656. 


60 Southern Pac. Co. v. City of 
Willow Glen (C. C. A. 9th, 1931) 49 
F. (2d) 1005, cert. den. 284 U. S. 666, 
76 L. Ed. 564, 52 S. Ct. 39; Sullivan 
V. Missouri Pacific Lines (D. C. W. D. 
Tex., 1931) 1 F. Supp. 803. 

617 USCA 1365, 1366. 

62MeCrone v. United States (1939) 
307 U. S. 61, 83 L. Ed. 1108, 59 S. 
Ct. 685. 

63 45 USCA 151 et seq. 

64 Shields v. Utah Idaho C. E. Co. 
(1938) 305 U. S. 177, 83 L. Ed. Ill, 
59 S. Ct. 160. 
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V. Jurisdiction of Suits to Compeu Agency to Act, or Eefrain 

PROM Acting, in Accordance with Correct Leqad Principles 

§ 687. Introduction. 

Suits broiig’lit to compel an administrative agency to do, or refrain 
from doing, an act, can only succeed where success rests basically on 
the determination of a judicial cinestion, that is, correct legal prin- 
ciples, the initial decision of which has not been impliedly committed 
by statute to an administrative agency as part of an administrative 
scheme. Of course, if success in the suit rests upon determination of 
any administrative question, preliminary resort to the administrative 
agency is necessary.®^ And if initial decision of a judicial question 
or the correctness of the legal principles involved, has been com- 
mitted to an agency, failure to obtain an initial administrative de- 
cision on the judicial question precludes suit in court turning on that 
question until the administrative remedy has been exhausted. 

However, where (1) the right to relief rests basically on the decision 
of one or more judicial questions only, which (2) have not been com- 
mitted for initial administrative decision, either mandamus,®® prohi- 
bition,®'^ or injunction,®® may be appropriate remedies to compel 
the agency to do or refrain from doing the act in question in aceord-i 
anee with correct legal principles. 

A. Mandamus 


§ 688. In General. 

The use of mandamus with respect to administrative agencies is 
analogous to ite use when directed to a judicial officer.®® A suit for 
a mandatory injunction is in effect equivalent to a writ of mandamus 
and governed by like considerations.'^® It provides a form of judicial 
review of negative administrative action, that is, the failure or refusal 
of an agency to perform a duty imposed upon it by law.'^^ Since 


65 See § 213 et seq. 

66 See § 688. 

67 See § 703. 

68 See § 704. 

69 United. States ex xel. Maine 
Potato Growers & Shippers Ass’n v. 
Interstate Commerce Commission 
(1937) 66 App. D. C. 398, 88 F. (Ed) 
780. See Ex parte Eoe (1914) 234 U. 


S. 70, 58 L. Ed. 1217, 34 S. Ct. 722. 

70 Miguel V. MeCarl (1934) 291 U, 
S. 442, 78 L. Ed. 901, 54 S. Ct. 465; 
Gaines v. Thompson (1868) 7 Wall. 
(74 U. S.) 347, 19 L. Ed. 62. 

71 ‘‘It is obvious from the state- 
ment we have made, as well as from 
the eharaeter of the remedy invoked, 
mandamus, that we are required to 
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administrative agencies are the creatures of statute,’^® the nature and 
extent of their duties are controlled by statute, and the right to man- 
damus depends primarily upon statutory construetiond® It may also 
depend, however, upon implicit constitutional requirements. Affirm- 
ative administrative action is ordinarily expressed by a direction em- 
bodied in an order, which may be assailed in various ways.'^^ 

Mandamus is a remedy ancillary to a court’s jurisdiction. The 
Supreme Court does not have original jurisdiction over controversies 
with administrative agencies, and hence the remedy of mandamus is 
in aid of the Supreme Court’s appellate jurisdiction only. It there- 
fore has no power under the Constitution to issue a writ of mandamus 
to an administrative agency in the exercise of its original jurisdic- 
tion.'^^ 

Under the Federal Rules of Civil Procedure a mandamus “'order” 
has been substituted for the traditional “writ” of mandamus, -with 
equivalent substantive elfect,’’^® 

decide, not a controversy grooving out limits. He can not transgress those 
of duty performed under the statute, limits, and if he does so, he may be 
but one solely involving an alleged controlled by inju^iction or mandamus 
refusal to discharge duties which the to keep within them. The power of 
statute exacts. Admonishing, as this the court to intervene, if at all, thus 
does, that the issue before us is con- depends upon what statutory discre- 
fined to a consideration of the face of tion he has." (Mr. Chief Justice 
the statute and the non-action of the Taft in Work v. United States ex rel. 
Commission in a matter purely minis- Rives (1925) 267 U. S. 175, 177, 69 
terial, it serves also to furnish a L. Ed. 561, 45 S. Ct. 252.) 
ready solution of the question to be 74 See § 614. 

decided, since it brings out in bold 75 Marbury v. Madison (1803) 1 
eontra.st the direct and express com- Crunch (5 U. S.) 137, 2 L. Ed. 60. 
mand of the statute to the Commis- 76 Rule 81 (b) of the Federal Rules 
sion, to act concerning the subject of Civil Procedure: 
in hand, and the Commission’s un- “Rule 81. Applicability in General 

equivocal refusal to obey such com- ' ' (b) Scire Facias and Mandamus, 

mand." (Mr. Chief Justice White in The writs of scire facias and manda- 
United States ex rel. Kansas City mus are abolished. Relief heretofore 
Southern Ry. Co. v. Interstate Com- available by mandamus or scire facias 
meree Commission (1920) 252 U. S. may be obtained by appropriate ac- 
178, 187, 64 L. Ed. 517, 40 S. Ct. tion or by appropriate motion under 
187.) the practice prescribed in these 

72 See §8 et seq. rules." 

73 “ Mandamus issues to compel an George Allison & Co. v. Interstate 
officer to perform a purely ministerial Commerce Commission (1939) 70 App. 
duty. It can not be used to compel D. C. 375, 107 F. (2d) 180, cert. den. 
or control a duty in the discharge of 309 U. S. 656, 84 L. Ed. 1005, 60 S. 
which by law he is given discretion. Ct. 470. 

The duty may be discretionary within 
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The petitioner must be the real party in interest.’^'^ 

Eemand to an administrative agency is similar in purpose and 
effect to the granting of mandamus. Both require the agency to per- 
form a duty within the administrative or legislative sphere, required 
by the law.’’'® 

§ 689. A Remedy to Enforce Ministerial Duty. 

Mandamus is the appropriate remedy to compel an administrative 
agency to perform a ministerial duty.’’^® Whether mandamus will 


'T? United States ex rel. Greathouse 
V. Hurley (1933) 61 App. D. 0. 360, 
63 F. (2d) 137, aft’d 289 U. S. 352, 77 
L. Ed. 1250, 53 S. Ct. 614. 

78 See § 788 et seq. 

79 Administrator of Veterans’ Affairs. 

United States ex rel. Simons v. 
Hines (1934) 63 App. D. 0. 55, 69 E. 
(2d) 229 j Hines v. United States ex 
rel. Cavanagh (1930) 59 App. D. C. 
267, 39 F. (2d) 517. 

Board of Tax Appeals. 

Board of Tax Appeals v. United 
States ex rel. Shults Bread Co. (1929) 
59 App. D. C. 161, 37 F. (2d) 442, 
cert. den. 281 U. S. 731, 74 L. Ed. 
1147, 50 S. Ct. 246; United States ex 
rel. Daseomb v. Board of Tax Appeals 
(1926) 56 App. D. C. 392, 16 F. (2d) 
337. 

Chief of Finance of the Army. 

* Miguel V. MeCarl (1934) 291 U. 
S. 442, 78 L. Ed. 901, 54 S. Ct. 465. 
Civil Service Commission. 

United States ex rel. Stowell v. 
Doming (1927) 57 App. D. C. 223, 19 
F. (2d) 697, cert. den. 275 U. S. 531, 
72 L. Ed. 410, 48 S. Ct. 28. 
Comptroller General. 

* Miguel V. McCarl (1934) 291 U. 
S. 442, 78 L. Ed. 901, 54 S. Ct. 465. 
Interstate Commerce Commission. 

United States v. Los Angeles & S. 
L. R. Co. (1927) 273 U. S. 299, 71 L. 
Ed. 651, 47 S. Ct. 413; Interstate Com- 
merce Commission v. United States 
ex rel. Waste Merchants Ass ’n (1922) 
260 U. S. 32, 67 L. Ed. 112, 43 S. Ct. 


6; * United States ex rel. Kansas City 
Southern Ey. Co. v. Interstate Com- 
merce Commission (1920) 252 U. S. 
178, 64 L. Ed. 517, 40 S. Ct. 187; 
* United States ex rel, Louisville 
Cement Co. v. Interstate Commerce 
Commission (1918) 246 U. S. 638, 
62 L. Ed. 914, 38 S. Ct. 408; 'f-' Inter- 
state Commerce Commission v. United 
States ex rel, Humboldt S, S. Co. 
(1912) 224 U. S. 474, 56 L. Ed. 849, 
32 S. Ct. 556; United States ex rel. 
Maine Potato Growers & Shippers 
Ass’n V. Interstate Commerce Com- 
mission (1937) 66 App. D. C. 398, 88 
F. (2d) 780; United States ex rel. 
Kansas City Southern Ey. Co. v. In- 
terstate Commerce Commission (1938) 
68 App. D. C. 396, 98 F. (2d) 268, 
cert. den. 305 U. S. 625, S3 L. Ed. 400, 
59 S. Ct. 86. See also Interstate Com- 
merce Commission v. United States 
ex rel. Los Angeles (1929) 280 U. S. 
52, 74 L. Ed. 163, 50 S. Ct. 53. 
National Mediation Board. 

Virginian Ey. Co. v. System Fed- 
eration, E. E. D. (1937) 300 U. S. 515, 
81 L. Ed. 789, 57 S. Ct. 592. See 
Grand International Brotherhood of 
Locomotive Engineers v. Morphy (C. 
C. A. 2d, 1940) 109 F. (2d) 576. 
Postmaster-General. 

^Kendall v. United States (1838) 
12 Pet. (37 U. S.) 524, 9 L. Ed. 1181. 
Secretary of the Interior. 

Wilbur V. United States ex rel. 
Krushnie (1930) 280 U. S. 306, 74 L. 
Ed. 445, 50 S. Ct. 103; * Wilbur v. 
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issue depends upon whether an agency is right in refusing to act.®® 
Ordinarily mandamus against a public officer will not lie unless the 


United States ex rel. Kadrie (1930) 
281 U. S. 206, 74 L. Ed. 809, 50 S. Ct. 
320; * Work v. United States ex rel. 
Rives (1925) 267 U. S. 175, 69 L. Ed. 
561, 45 S. Ct. 252; Lane v. Hoglund 
(1917) 244 U. S. 174, 61 L. Ed. 1066, 
37 S. Ct. 558; Ballinger v. United 
States ex rel. Frost (1910) 216 U. S. 
240, 54 L. Ed. 464, 30 S. Ct. 338; 
Garfield v. United States ex rel. 
Goldsby (1908) 211 U. S. 249, 53 L. 
Ed. 168, 29 S. Ct. 62; United States 
ex rel. Dunlaj) v. Black (1888) 128 U. 
S. 40, 32 L. Ed. 354, 9 S. Ct. 12; 
United States ex rel. McBride v. 
Schurz (1880) 102 U. S. 378, 26 L. Ed. 
167; Litchfield v. Richards (1870) 9 
Wall. (76 U. S.) 575, 19 L. Ed. 681; 
Gaines v. Thompson (1868) 7 Wall. 
(74 U. S.) 347, 19 L. Ed. 62; United 
States ex rel. United States Borax Co. 
V. Ickes (1938) 68 App. D. C. 399, 98 
F. (2d) 271, cert. den. 305 U. S. 619, 
83 L. Ed. 395, 59 S. Ct. 80. 

Secretary of the Navy. 

Decatur v. Paulding (1840) 14 Pet. 
(39 U. S.) 497, 10 L. Ed. 559. 
Secretary of State. 

See Marbury v. Madison (1803) 
1 Cranch (5 U. S.) 137, 2 L. Ed. 60, 
Secretary of the Treasury, 

United States ex rel. Parish v. Mac- 
Veagli (1909) 214 U. S. 124, 53 L, Ed. 
936, 29 S. Ct. 556. 

Secretary of War. 

* United States ex rel. Greathouse 
V. Bern (1933) 289 U. S. 352, 77 L. 
Ed. 1250, 53 S. Ct. 614; Lowry v. 
W’^oodring (193S) 69 App, D. C. 348, 
101 F. (2d) 673, cert. den. 306 U. S. 
654, 83 L. Ed. 1052, 59 S. Ct. 643. 
Superintendent of Licenses (District 
of Columbia). 

Coombe v. United States ex rel. 
Selis (1925) 55 App. D. C. 190, 3 F, 
(2d) 714. 


Tariff Commission. 

See United States ex rel, Norwegian 
Nitrogen Products Co. v. United 
States Tariff Commission (1927) 274 
U. S. 106, 71 L. Ed. 949, 47 S. Ct. 499. 
Treasitrer of the United States. 

Roberts v. United States ex rel. 
Valentine (1900) 176 U. S. 221, 44 L. 
Ed. 443, 20 S. Ct. 376. 

Quotations. 

“ 2 . While the decisions of this 
Court exhibit a reluctance to direct 
a writ of mandamus against an ex- 
ecutive officer, they recognize the duty 
to do so by settled principles of law 
in some cases. Lane v. Hoglund, 244 
U. S. 174, 181, and eases cited. In 
Roberts v. United States, 176 U. S. 
221, 231, referred to and quoted in 
the Hoglund ease, this Court said: 

“ 'Every statute to some extent 
requires construction by the public 
officer whose duties may be defined 
therein. Such officer must read the 
law, and he must therefore, in a cer- 
tain sense, construe it, in order to 
form a judgment from its language 
what duty he is directed by the stat- 
ute to perforin. But that does not 
necessarily and in all cases make the 
duty of the officer anything other 
than a purely ministerial one. If the 
law direct him to perform an act in 
regard to -which no discretion is com- 
mitted to him, and which, upon the 
facts existing, he is bound to perform, 
then that act is ministerial, although 
depending upon a statute which re- 
quires, in some degree, a construction 
of its language by the officer. Unless 
this be so, the value of this writ is 
very greatly impaired. Every execu- 
tive officer whose duty is plainly de- 
volved upon him by statute might 
refuse to perform it, and -vvlicn his 
refusal is brought before the court 
he might successfully plead that the 
performance of tlie duty involved the 
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right of tlie petitioner and the duty of the officer, performance of 
which is to be commanded, are both clear.^i Thns the petitioner’s 
right must be complete, and not merely inchoate. Mandamus will 
not lie to enforce a right which is conditional or incomplete by reason 
of conditions precedent which are still to be performed by the peti- 
tioner or which is contingent upon the further act of a third person 
or tribunal.®^ 

Mandamus reaches only the question whether the duty as it exists 
was discharged, not the soundness or the justice of the result.®® The 
duty, in the discharge of which an officer is given discretion, may be 
discretionary within limits. He cannot transgress these limits, and if 
he does so, he may be controlled by injunction or mandamus to keep 


within them.®^ The power of the 

construction of a statute by him, and 
therefore it was not ministerial, and 
the court would on that account be 
powerless to give relief. Such a limi- 
tation of the powers of the court, we 
think, would be most unfortunate, as 
it would relieve from judicial super- 
vision all executive officers in the 
performance of their duties, whenever 
they should j)lead that the duty re- 
quired of them arose upon the con- 
struction of a statute, no matter how 
plain its language, nor how plainly 
they violated their duty in refusing 
to perform the act required.’ ” (Mr. 
Justice Sutherland in Wilbur v. 
United States ex rel. Krushnie (1930) 
280 U. S. S06, 318, 319, 74 L. Ed. 445, 
50 S. Ct. 103. 

“The law relating to mandamus 
against a public officer is well settled 
in the abstract, the only doubt which 
arises being whether the facts regard- 
ing any particular ease bring it 
within the law which permits the 
writ to issue where a mere ministerial 
duty is imposed upon an executive 
officer, which duty he is bound to per- 
form without any further question. 
If he refuse under such circumstances, 
mandamus will lie to compel him to 
perform his duty. This is the prin- 
ciple upheld by this court in United 


court to intervene, if at all, thus 

States V. Black, 128 U. S. 40, and 
upon the authority of that case the 
defendant claims that no mandamus 
can be issued against him.” (Mr. 
Justice Peckham in Eoberts v. United 
States ex rel. Valentine (1900) 176 

U. S. 221, 229, 230, 44 L. Ed. 443, 20 
S. Ct. 376.) 

80 Interstate Commerce Commission 

V. United States ex rel. Los Angeles 
(1929) 280 U. S. 52, 74 L. Ed. 163, 
50 S. Ct. 53. 

81 United States ex rel. Greathouse 
V. Bern (1933) 289 U. S. 352, 77 L. 
Ed. 1250, 53 S. Ct. 614; United States 
ex rel. Simons v. Hines (1934) 63 
App. D. 0. 55, 69 P. (2d) 229; United 
States ex rel. Stowell v. Deming 
(1927) 57 App. D. C. 223, 19 F. (2d) 
697, cert. den. 275 U. S. 531, 72 L. 
Ed. 410, 48 S. Ct. 28. 

88 United States ex rel. Greathouse 
V. Hurley (1933) 61 App. D. G. 360, 
63 F. (2d) 137, afE’d 289 U. S. 352, 77 
L. Ed. 1250, 53 S. Ct. 614, 

83 United States ex rel. Maine Po- 
tato Growers & Shippers Ass ’n v. 
Interstate Commerce Commission 
(1937) 66 App. D. C. 398, 88 F, (2d) 
780. 

84 Work V. United States ex rel. 
Eives (1925) 267 U. S. 175, 69 L. Ed. 
561, 45 S. Ct. 252. 
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depends upon the extent of the statutory discretion of the administra- 
tive agencies.®® 

§ 690. Mandamus Unavailable to Control Discretion. 

Mandamus has never been regarded as a proper writ to control the 
judgment and discretion of an officer as to the decision of a matter 
which the law gave him the power and imposed upon him the duty 
to decide for himself,®® even though a reviewing court may feel that 
the agency should have decided the question dilferently.®'^ Thus if 
an agency is under a ministerial duty to act by exercising its discre- 
tion in respect of a particular matter, it may be com^oelled by man- 
damus to exercise its discretion,®® but not to exercise it in a particular 
way.®® Thus mandamus does not lie to compel the retraction or 

85 Work V. United States ex rel. Interstate Commerce Commission. 
Elves (1925) 267 TJ. S. 170, 69 L. Ed. United States ex rel. Chicago, G. 
561, 45 8. Gt. 252. W. E. Co. v. Interstate Commerce 

86 -f* Wilbur V. United States ex rel. Commission (1935) 294 U. S. 50, 79 

Kadrie (1930) 281 U. S. 206, 74 L. L. Ed. 752, 55 S. Ct. 326, rehearing 

Ed. 809, 50 S. Ct. 320. denied 294 U. S. 731, 79 L. Ed. 1261, 

87 United States ex rel. Maine Po- 55 S, Ct. 504; * Interstate Commerce 

tato Growers & Shippers Ass’n v. Commission v. United States ex rel. 
Interstate Commerce Commission Champbell (1933) 289 U. S. 385, 77 L. 
(1937) 66 App. U. C. 398, 88 P. (2d) Ed. 1273, 53 S. Ct. 607; Interstate 
780. Commerce Commission v. New York, 

88 Miguel V. MeCarl (1934) 291 U. N. H. & H. E.. Co. (1932) 287 U. S. 

S. 442, 78 L. Ed. 901, 54 S. Ct. 465; 178, 77 L. Ed. 248, 53 S. Ct. 106; 

United States v. Bell (C. C. A. 4th, Intei’state Commerce Commission v. 
1935) 80 E. (2d) 516. See also § 695. United States ex rel. Waste Mer* 
89 Board of Tax Appeals. chants Ass’n (1922) 260 U. S. 32, 67 

Board of Tax Appeals v. United L. Ed. 112, 43 S. Ct. 6; Interstate 
States ex rel. Shults Bread Co. (1929) Commerce Commission v. United 
59 App. B. G. 161, 37 F. (2d) 442, States ex rel. Humboldt S. S. Co. 
cert. den. (1930) 281 U. S. 731, 74 L. (1912) 224 U. S. 474, 56 L. Ed. 849, 
Ed. 1147, 50 S. Ct. 246. 32 S. Ct. 556; United States ex rel. 

Comptroller General. Kansas City Southern Ey. Co. r. 

* Miguel V. McCarl (1934) 291 U. S. Interstate Commerce Commission 
442, 78 L. Ed. 901, 54 S. Ct. 465. (1938) 68 App. D. C. 396, 98 F. (2d) 

Director of the Census. 268, cert. den. 305 U. S. 625, 83 L. Ed. 

United States ex rel. Atlanta v. 400, 59 S. Ct. 86; United States ex 
Steuart (1931) 60 App. D. C. 83, 47 rel. Kroger Grocery & Baking Co. v. 
F. (2d) 979. Interstate Commerce Commission 

Director of Bureau of War Risk In- (1934) 64 App. D. C. 43, 73 F. (2d) 
surance. 948, cert. den. (1935) 294 U. S. 712, 

United States v. Bell (C. C. A. 4th, 79 L. Ed. 1246, 55 S. Ct. 508; Inter- 
1935) 80 F. (2d) 516. state Commerce Commission v. United 
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reversal of discretionary action already taken, as a writ of error 
to an administrative agency,®^ or to otherwise control the exercise of 
administrative discretion.®® Nor will it lie to destroy a lawful power 


States ex rel. Areata & M. E. E. Co, 
(1933) 62 App. D. C. 92, 65 E. (2d) 
180, cert. den. 290 U. S. 632, 78 L. Ed. 
550, 54 S. Ct, 51; Interstate Commerce 
Commission v. United States ex rel. 
Capital Grain & Feed Co. (1929) 59 
App. D. G. 118, 35 E. (2d) 1012. 
Secretary of the Interior and Land 
Department Ofdcers. 

Wilbur V. United States ex rel. 
Kadrie (1930) 281 U. S. 206, 74 L. Ed. 
809, 50 S. Ct. 320; *Work v. United 
States ex rel. Eives (1925) 267 U. S. 
175, 69 L. Ed. 561, 45 S. Ct. 252; 
United States ex rel. Hall v. Payne 
(1920) 254 U. S. 343, 65 L. Ed. 295, 
41 S. Ct. 131; United States ex rel. 
Knight V. Lane (1913) 228 U. S. 6, 
57 L. Ed. 709, 33 S. Ct. 407; United 
States ex rel. Eiverside Oil Co. v. 
Hitcheoek (1903) 190 U. S. 316, 47 
L. Ed. 1074, 23 S. Ct. 698; New Or- 
leans V. Paine (1893) 147 U. S. 261, 
37 L. Ed. 162, 13 S. Ct. 303; Marquez 
V. Erisbie (1879) 101 U. S. 473, 25 L. 
Ed. 800; Litchfield v. Eiehards (1870) 
9 Wall. (76 U. S.) 575, 19 L. Ed. 681; 
United States ex rel. United States 
Borax Co. v. Ickes (1938) 68 App. 
D. C. 399, 98 F. (2d) 271, cert. den. 
305 U. S, 619, 83 L. Ed. 395, 59 S. 
Ct. 80; Stookey v. Wilbur (1932) 61 
App. D, C. 117, 58 E. (2d) 522. 
Secretary of Labor, 

Linklater v. Perkins (1934) 64 App. 
D. C. 69, 74 E. (2d) 473. 

Secretary of the Navy. 

Denby v. Berry (1923) 263 U. S. 29, 
68 L. Ed. 148, 44 S. Ct. 74; United 
States ex rel. Goldberg v, Daniels 
(1913) 231 U. S. 218, 58 L. Ed. 191, 
34 S. Ct. 84; Decatur v. Paulding 
(1840) 14 Pet. (39 U, S.) 497, 10 L. 
Ed. 559. 


Secretary of the Treasury. 

United States ex rel. Parish v. Mae- 
Veagh (1909) 214 U. S. 124, 53 L. Ed. 
936, 29 S. Ct. 556; Caswell v. Mor- 
genthau (1938) 69 App. D. C. 15, 98 
E. (2d) 296. 

90 Miguel V. MeCarl (1934) 291 U, 
S. 442, 78 L. Ed. 901, 54 S. Ct. 465; 
Wilbur V. United States ex rel. Kad- 
rie (1930) 281 U. S. 206, 74 L. Ed. 
809, 50 S. Ct, 320. 

91 Interstate Commerce Commission, 
Interstate Commerce Commission 
V. United States ex rel, Campbell 
(1933) 289 U. S. 385, 77 L. Ed. 1273, 
53 S. Ct. 607; Interstate Commerce 
Commission v. United States ex rel. 
Waste Merchants Ass’n (1922) 260 

U. S. 32, 67 L. Ed. 112, 43 S. Ct. 6; 
Interstate Commerce Commission 

V. United States ex rel. Areata & M. 
E. E. Co. (1933) 62 App. D. C. 92, 65 
E. (2d) ISO, cert. den. 290 U. S. 632, 
78 L. Ed, 550, 54 S. Ct. 51. 

Secretary of the Interior. 

Wilbur v. United States ex rel. 
Kadrie (1930) 281 U. S. 206, 74 L. 
Ed. 809, 50 S. Ct. 320; United States 
ex rel. Eiverside Oil Co. v. Hitchcock 
(1903) 190 U. S. 316, 47 L. Ed. 1074, 
23 S. Ct. 698. 

93 Interstate Commerce Commission. 
United States ex rel. Chicago, G. 

W. E. Co, V. Interstate Commerce 
Commission (1935) 294 U. S. 50, 79 L. 
Ed. 752, 55 S. Ct. 320, rehearing 
denied 294 U. S. 731, 79 L. Ed, 1261, 
55 S. Ct. 504; Interstate Commerce 
Commission v. United States ex rel. 
Campbell (1933) 289 U. S. 385, 77 L. 
Ed. 1273, 53 S. Ct. 607; Interstate 
Commerce Commission y. United 
States ex rel. Waste Merchants Ass^n 


(1922) 260 U. S. 32, 67 L. Ed. 112, 
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because of tbe suggestion of a possible abuse.®^ It lias been said tbat 
where a duty is “judicial” rather than “ministerial” it cannot be 
controlled by mandanius.^- 

§ 691. Discretionary Matters. 

Discretion does not exist where there is no power to act except in 
one way.^®’ But discretion is involved where the duty prescribed is 
not free from doubt,®® or where a wide margin of judgment has 
been left to the agency as to the method of performing the duty,®"^ 
Discretionary power is jurisdictional and the court, in determin- 
ing whether or not the decision of an official of the government was 
within his discretion, will be guided not alone by the specific ground 
upon which the decision is based, but broadly by an examination of 
the entire record in order to ascertain whether or not the action 
taken can be reconciled with the law conferring jurisdiction.®® Man- 
damus will not lie to compel the Secretary of the Navy to deliver 
property to the highest bidder. The discretion of the Secretary is 
not ended by the receipt and opening of the bids, even though they 
satisfied all the conditions prescribed.®® It will not lie where its 
effect would be to cause the Interstate Commerce Commission to inter- 
pret a published tariff in a particular way.^ Mandamus does not lie 

43 S. Ct. 6; Interstate Commerce Com- (1932) 287 U. S. 178, 77 L. Ed. 248, 
mission v. United States ex rel. 53 S. Ct. 106; Wilbur v. United States 
Capital Grain & Eeed Co. (1929) 59 ex rel. Kadrie (1930) 281 U. S. 206, 
App. D. C. 118, 35 F. (2d) 1012. 74 L. Ed. 809, 50 S. Ct. 320. See 

Secretary of tbe Interior. also Decatur v. Paulding (1840) 14 

Work V. United States ex rel. Pet. (39 U. S.) 497, 10 L. Ed. 559. 
Rives (1925) 267 U. S. 175, 69 L. Ed. 97 Interstate Commerce Commission 
561, 45 S. Ct. 252; United States ex v. New York, N. H. & H. R. Co. 
rel. Parisli v. MaeVeagh (1909) 214 (1932) 287 U. S. 178, 77 L. Ed. 248, 

U. S. 124, 53 L. Ed. 936, 29 S. Ct. 556. 53 S. Ct. 106. 

93 Wilbur V. United States ex rel. 98 United States ex rel. Greathouse 

Kadrie (1930) 281 U. S. 206, 74 L. v. Hurley (1933) 61 App. D. C. 360, 
Ed. 809, 50 S. Ct. 320. 63 F. (2d) 137, aff’d 289 U. S. 352, 

94 United States ex rel. Abilene & 77 L. Ed. 1250, 53 S. Ct. 614. 

S. Ey. Co. V. Interstate Commerce 99 United States ex rel. Goldberg 

Commission (1925) 56 App. D. C. 40, v. Daniels (1913) 231 U. S. 218, 58 
8 F. (2d) 901, cert. den. 270 U. S. L. Ed. 191, 34 S. Ct. 84. 

650, 70 L. Ed. 781, 46 S. Ct. 351. 1 United States ex rel. Kroger 

96 Jones V. Securities & Exchange Grocery & Baking Go. v. Interstate 
Commission (1936) 298 U. S. 1, 80 Commerce Commission (1934) 64 App. 
L. Ed. 1015, 56 S. Ct, 654. D. C. 43, 73 F. (2d) 948, cert. d^n. 

96 Interstate Commerce Commission (1935) 294 U. S. 712, 79 L. Ed. 1246, 

V. New York, N, H. & H, E. Co. 55 S. Ct. 508. 
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to control the supervisory powers of executive officers in the admin- 
istration of their departments,® or to require an executive officer to 
reinstate a discharged employee with back pay,® 

Matters concerning which an administrative agency has discretion 
are of a factual nature and are administrative questions.^ 


§ 692. Ministerial Duty. 

§ 693. — In General. 

The criterion for determining whether a duty is ministerial is to 
see if its discharge involves the exercise of discretion.® Where the 
duty in a particular situation is so plainly prescribed as to be free 
from doubt and equivalent to a positive command, it is regarded as 
being so far ministerial that its performance may be compelled by 
mandamus, unless there be provision or implication to the contrary.® 
If the Interstate Commerce Commission should refuse to hear a 
claim for reparation,"^ or finding reparation due, decline to order 
payment, mandamus wmuld be available to hold it to its duty.® 

The duty to issue a license may be ministerial.® 


§ 694. — Ministerial Duty and Error. of Law. 

A duty is ministerial even though the ascertainment of that fact 
involves the construction of a controlling statute or the decision of 


2 Caswell V. Morgenthaa (1938) 69 
App. D. C. 15, 98 F. (2d) 296. 

3 Caswell v. Morgenthau (1938) 69 
App. D. C. 15, 98 F. (2d) 296. 

4 See § 505 et seq. 

5 Lane v. Hoglund (1917) 244 U. S. 
174, 61 L. Ed. 1066, 37 S. Ct. 558. 
See also § 688. 

6 Comptroller-General. 

Miguel V. McCarl (1934) 291 U. S. 
442, 78 L. Ed. 901, 54 '"S. Ct. 465. 
Interstate Commerce Commission. 

United States ex rel. Kansas City 
Southei'n Ey. Co. v. Interstate Com- 
merce Commission (1938) 68 App. D. 
C. 396, 98 F. (2d) 268, cert. den. 305 
U. S. 625, 83 L. Ed. 400, 59 S. Ct. 
86 . 

Secretary of the Interior. 

Wilbur V. United States ex rel. 
Kadrie (1930) 281 U. S. 206, 74 L. 


Ed. 809, 50 S. Ct. 320; United States 
ex rel. United States Borax Co. v. 
Iclces (1938) 68 App. D. C. 399, 98 
F. (2d) 271, cert. den. 305 U. S. 619, 

83 L. Ed. 395, 59 S. Ct. 80. 

7 Interstate Commerce Commission 

V. United States ex rel. Campbell 

(1933) 289 U. S. 385, 77 L. Ed. 1273, 
53 S. Ct. 607. 

8 Interstate Commerce Commission 

V. United States ex rel. Campbell 

(1933) 289 U. S. 385, 77 L. Ed. 1273, 
53 S. Ct. 607. See George Allison & 
Co. V. Interstate Commerce Commis- 
sion (1940) 70 App. D. C. 375, 107 P. 
(2d) 180, cert. den. 309 U. S. 656, 

84 L. Ed. 1005, 60 S. Ct. 470. 

9 Coombe v. United States ex rel. 
Selis (1925) 55 App. U. C. 190, 3 F. 
(2d) 714. 
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otlier judicial questions. Hence refusal to perform a ministerial duty, 
remediable by mandamus, may be because of an error of law as to 
wbetlier a legal duty lias been imposed or whether the agency has 
power to act.^“ 

But not every error of law results in failure to perform a ministe- 
rial duty, and the two should not be confused. Errors of law in the 
discharge of a function essentially judicial are not subject to be 
corrected through mandamus any more than errors of faet.^^ That is 
to say, if the matter is discretionary mandamus may not be a remedy 
even if the administrative action taken is based on an erroneous con- 
struction of a statute. The fact that the wrong reason is given is no 
ground for mandamus if the agency is within its discretion.^^ 

However, where it is claimed that a statute, properly construed no 
matter what difficulties be inherent in construction, would place an 
agency under a ministerial duty, it must first be determined whether 
private rights are affected.^® If private rights are affected judicial 


10 Interstate Commerce Commission. 

Interstate Commerce Commission v. 
United States ex rel. Los Angeles 
(1929) 280 TJ. S. 52, 74 L. Ed. 163, 50 
S. Ct. 53; Interstate Commerce Com- 
mission V. United States ex rel. 
Humboldt S. S. Co. (1912) 224 U. S. 
474, 56 L. Ed. 849, 32 S. Ct. 556. 
Patent Office. 

But see Wigton v. Coe (1934) 62 
App. D. C. 367, 68 P. (2d) 414, cert, 
den. 291 U. S. 677, 78 L. Ed. 1065, 
54 S. Ct. 528. 

Secretary of the Interior. 

Borax Consolidated v. Los Angeles 
(1935) 296 U. S. 10, 80 L. Ed. 9, 56 
S. Ct. 23; Wilbur v. United States 
ex rel. Krushnie (1930) 280 U. S. 306, 
74 L. Ed. 445, 50 S. Ct. 103; Work 
V. United States ex rel. Rives (1925) 
267 U. S. 175, 69 L. Ed. 561, 45 S. Ct. 
252; Lane v. Hoglund (1917) 244 U. 
S. 174, 61 L. Ed. 1066, 37 S. Ct. 558. 
State Agencies. 

See Delaware River Joint Toll 
Bridge Commission v. Colburn (1940) 


Treasurer of the United States. 

Roberts v. United States ex rel. 
Valentine (1900) 176 U. S. 221, 44 L. 
Ed. 443, 20 S. Ct. 376. 

11 Intei’state Commerce Commission 
V. United States ex rel. Campbell 
(1933) 289 U. S. 385, 77 L. Ed. 1273, 
53 S. Ct. 607. 

ISDenby v. Berry (1923) 263 U. S. 
29, 68 L. Ed. 148, 44 S. Ct. 74. This, 
however, is an objection to the remedy 
of mandamus, not to an appropriate 
method of judicial review. 

18 ‘ ‘ This court has at all times been 
careful to guard itself against an in- 
vasion of the functions confided by 
law to other dexrartments of the gov- 
ernment, and in reference to the pro- 
ceedings before the officers intrusted 
with the charge of selling the public 
lands it has frequently and firmly re- 
fused to interfere with them in the 
discharge of their duties, either by 
mandamus or injunction, so long as 
the title remained in the United 
States and the matter was rightfully 
before those officers for decision. On 
the other hand, it has constantly as- 


310 U. S. 419, 84 L. Ed. 1287, 
Ct. 1039. 
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construction is required, and the agency must be commanded to per- 
form any ministerial duty found to exist. But if private rights are 
not affected, as in bounty or gratuity cases, there is no right to judicial 
construction, the administrative interpretation of the statute is con- 
clusive, and mandamus must be denied.’-^ The matter of private 


serted the right of the proper courts 
to inquire, after the title had passed 
from the government, and the ques- 
tion became one of private right, 
whether, according to the established 
rules of equity and the acts of Con- 
gress concerning the public lands, the 
party holding that title should hold 
absolutely as his own, or as trustee 
for another. And we are satisfied 
that the relations thus established be- 
tween the courts and the land de- 
partment are not only founded on a 
just view of the duties and powers 
of each, but are essential to the ends 
of justice and to a sound administra- 
tion of the law, (Mr. Justice Miller 
in Johnson v, Towsley (1871) 13 

Wall. (80 U. S.) 72, 87, 20 L. Ed. 
486.) 

See also § 187 et seq. 

14 ‘'We are asked to reject this 
interpretation as wholly at variance 
with the natural and necessary mean- 
ing of the words and to confirm the 
courts below in enforcing a view more 
liberal to the claimant. 

"The above summary of section 5 
clearly shows that Congress was seek- 
ing to save the beneficiaries from 
losses which it would have been un- 
der no legal obligation to make good 
if a private person. It was a gra- 
tuity based on equitable and moral 
considerations. United States v. 
Eealty Company, 163 U. S. 427, 439; 
Allen V. Smith, 173 U. S. 389, 402. 
Congress did not wish to create a legal 
claim. It was not dealing with vested 
rights. It did not, as it did with the 
claims for supplies and services di- 
rectly furnished the Government un- 


der the first and second sections of 
the Act, make the losses recoverable 
in a court, but expressly provided 
otherwise. It dealt with the subject 
with the utmost caution. It hedged 
the granting of the equitable gra- 
tuity w'ith limitations to prevent the 
use of the statute for the recovery 
of doubtful or fraudulent claims or 
merely speculative losses. It vested 
the Secretary with 'power to reject all 
losses except as he was satisfied that 
they were ju.st and equitable and it 
made his decision conclusive and final. 
Final against whom? Against the 
claimant. He could not resort to 
court to review the Secretary’s deci- 
sion. This was expressly forbidden. 

' ' Congress was occupying toward 
the proposed beneficiaries of section 
5 the attitude rather of a bene- 
factor, than of a debtor at law. Con- 
gress intended the Secretary to act 
for it, and to construe the meaning 
of the words used to describe the 
elements of the net losses to be as- 
certained and to give effect to his 
interpretation without the interven- 
tion of the courts. This statute pre- 
sents a ease of as wide discretion as 
Avas held to have been vested in the 
Secretary of the Navy in the Decatur 
Case.” (Mr*. Chief Justice Taft in 
Work V. United States ex rel. Hives 
(1925) 267 U. S. 175, 181, 182, 69 L. 
Ed. 561, 45 S. Ct. 252.) 

"Undoubtedly there has been in all 
of them some special ground for the 
exercise of the equitable jurisdiction, 
for this court does not and never has 
asserted that all the matters passed 
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rights is thus all important in mandamus cases/® as elsewhere in ju- 
dicial review^®®' 

But the profound dilferenees in result required by this controlling 
criterion have not always been clearly appreciated by the courts, due 


■upon Ry tlie land office are open to 
revie'w in the courts. On the con- 
trary, it is fully conceded that •when 
those officers decide controverted 
questions of fact, in the absence of 
fraud, or impositions, or mistake, 
their decision on those questions is 
final, except as they may be reversed 
on appeal in that department. But 
we are not prepared to concede that 
when, in the application of the facts 
as found by them they, by miseoh- 
struetion of the law, take from a 
party that to which he has acquh’ed 
a legal right under the sanction of 
those laws, the courts are without 
power to give any relief. ’ ’ (Mr. 
Justice Miller in Johnson v. Towsley 
(1871) 13 Wall. (80 U. S.) 72, 86, 20 
L. Ed. 485.) 

See also United States ex rel. Em- 
pire & S. Ey. Co. V. Interstate Com- 
merce Commission (1930) 59 App. D. 
C. 391, 45 E. (2d) 293, cert. den. 283 
U. S. 834, 75 L. Ed. 1446, 51 S. Ct. 
483. 

15 ' ‘ That the action of the land 
office in issuing a patent for any of 
the public land, subject to sale by 
pre-emption or otherwise, is conclu- 
sive of the legal title, must be ad- 
mitted under the principle above 
stated, and in all courts, and in all 
forms of judicial proceedings, where 
this title must control, either by rea- 
son of the limited powers of the 
court, or the essential character of 
the proceeding, no inquiry can be 
permitted into the circumstances un- 
der which it was obtained. On the 
other hand there has always existed in 
the courts of equity the power in cer- 
tain classes of cases to inquire into 
and correct mistakes, injustice, and 
wrong in both judicial and executive 


action, however solemn the form 
W’hich the result of that action may 
assume, when it invades private 
rights; and by virtue of this power 
the final judgments of courts of law 
have been annulled or modified, and 
patents and other important instru- 
ments issuing from the crown, or 
other executive branch of the govern- 
ment, have been corrected or declared 
void, or other relief granted. No rea- 
son is perceived why the action of 
the land office should constitute an 
exception to this principle.” (Mr. 
Justice Miller in Johnson v. Towsley 
(1871) 13 Wall. (80 U. S.) 72, 83, 84, 
20 L. Ed. 485.) 

“Ness V. Fisher, 223 IT. S. 683; 
Riverside Oil Company v. Hitchcock, 
190 U. S. 316; Alaska Smokeless Com- 
pany V. Lane, 250 U. S. 549; and Hall 
V. Payne, 254 U. S. 343, were all cases 
in which it was sought to control and 
reverse rulings of the Secretary of 
the Interior, on the ground that he 
had in the administration of the land 
laivs made a ruling contrary to law 
against an applicant for action by 
him. In each ease it was held that 
as the statute intended to vest in the 
Secretary the discretion to construe 
the land laws and make such rulings, 
no court could reverse or control them 
by mandamus in the absence of any- 
thing to show that they were capri- 
cious or arbitrary. It was pointed 
out that a mandamus could not be 
made to serve the function of a writ 
of error, and the mere fact that the 
court might deem the ruling erroneous 
in law gave it no power to intervene. 
These eases are supported by earlier 
authorities to the same effect. United 
States ex rel. Tucker v. Seaman, 17 
How. 225; Gaines v. Thompson, 7 
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to the fact that the criterion itself was seldom accorded articulate 
recognition in the early opinions. This led to confusion in some of 
the later cases, and some statement of a rule to the effect that, if an 
administrative construction of the statute is not clearly wrong, man- 
damus will not lie. These cases are reconcilable because in effect they 
construe the statute as vesting discretionary power in the agency.^® 
But since , a case or controversy requiring exercise of the judicial 
power is presented by petition for a writ of mandamus where private 
rights are affected, such statutes should receive a definitive judicial 
construction, and the mandamus prayed should be granted or denied 
depending upon whether the judicial construction discloses the req- 
uisite ministerial duty. The importance of this result is reemphasized 


Wall. 347; Litclifield v. Eegister and 
Beceiver, 9 Wall. 575; United States 
ex rel. Dunlap v. Black, 128 II. S. 
40. All rest upon the Decatur Case. 
Compare United States v. Babcock, 
250 U. S. 328, 331. There is nothing 
in the award by the Secretary in the 
case at bar which would justify char- 
acterizing it as arbitrary or capri- 
cious or fraudulent or an abuse of 
discretion. The Secretary’s view that 
it was not just or equitable to include 
loss by a land purchase within the 
gratuity of the Government as de- 
fined by the statute must therefore 
prevail against mandamus. 

''Lane v. Iloglund, 244 U. S. 174, 
Ballinger v. Frost, 216 U, S. 240, 
Garfield v. Goldsby, 211 U. S. 249, 
Eoberts v. United States, 176 U. S. 
221, Butterworth v. Hoe, 112 U, S, 
50, United States v. Schurz, 102 U. 
S. 378, were all eases in which the 
court found that all the conditions 
had been fulfilled upon which the re- 
lator in the mandamus was entitled 
to call upon the officer to do an act 
beneficial to the relator and that the 
act was thus a ministerial duty, as 
in the Kendall Case.” (Mr. Chief 
Justice Taft in Work v. United 
States ex rel. Eives (1925) 267 U. S. 
175, 183, 69 L. Ed. 561, 45 S. Ct. 252.) 

15a See § 187 et seq. 


16 Interstate Commerce Commission. 

United States ex rel. Chicago, G. W. 
E. Co. V. Interstate Commerce Com- 
mission (1935) 294 U. S. 50, 79 L. Ed. 
752, 55 S. Ct. 326, rehearing denied 
294 U. S. 731, 79 L. Ed, 1261, 55 S. 
Ct. 504; Interstate Commerce Com- 
mission V. New York, N. H. & H. E. 
Co. (1932) 287 U. S. 178, 77 L, Ed. 
248, 53 S. Ct. 106. See United States 
ex rel. Kansas City Southern Ey, Co. 
V. Interstate Commerce Commission 
(1938) 68 App. D. C. 396, 98 F. (2d) 
268, cert. den. 305 U. S. 625, 83 L, Ed. 
400, 59 S. Ct. 86. 

Secretary of the Interior. 

Wilbur V. United States ex rel. 
Kadrie (1930) 281 U. S. 206, 74 L. 
Ed. 809, 50 S. Ct. 320; United States 
ex rel. Hall v. Payne (1920) 254 U. 
S. 343, 65 L. Ed. 295, 41 S. Ct. 131, 
General Eeferences. 

Early cases indicated that questions 
of statutory construction should be 
administrative questions. See United 
States ex rel. Eiverside Oil Co. v. 
Hitchcock (1903) 190 U. S. 316, 47 
L. Ed. 1074, 23 S. Ct. 698; United 
States ex rel. Dunlap v. Black (1888) 
128 U. S. 40, 32 L. Ed. 354, 9 S. Ct. 
12. But as pointed out above, such 
questions are now clearly recognized 
as judicial questions where private 
rights are affected. See § 449 et seq. 
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where mandamus, as so frequently happens, is the only remedy avail- 
able. 

Mandamus will obviously not lie where the agency makes no error 
of law, and the petitioner does. Thus an action in mandamus to com- 
pel a state officer to license petitioner’s business without compliance 
wdth statutory provisions alleged by petitioner to be luiconstitutional, 
will not lie wdiere the provisions attacked are constitutional.^’^ 

§ 695. — To Take Jurisdiction. 

An administrative agency can be compelled by mandamus to act 
in a matter wdth respect to which it may have jurisdiction or author- 
ity, although the court wdll not assume to control or guide the exercise 


of their authority. An agency’s 

n Leonard v. Earle (1929) 279 U. 
S. 392, 73 L. Ed. 754, 49 S. Ct. 372 
(state agency). 

18 Board of Tax Appeals. 

United States ex rel. Dascomb v. 
Board of Tax Appeals (1926) 56 App. 
D. C. 392, 16 E. (2d) 337. 

Inter.state Commerce Commission. 

* United States ex rel. Louisville 
Cement Co. v. Interstate Commerce 
Commi.ssion (1918) 246 U. S. 638, 62 
L. Ed. 914, 38 S. Ct. 408; * Interstate 
Commerce Commission v. United 
States ex rel. Humboldt S. S. Co. 
(1912) 224 U. S. 474, 56 L. Ed. 849, 
32 S. Ct. 556. See Interstate Com- 
merce Commission v. United States 
ex rel. Waste Merchants Ass’n (1922) 
260 U. S. 32, 67 L. Ed. 112, 43 S. 
Ct. 6. 

National Mediation Board. 

Virginian Ey. Co. v. System Fed- 
eration, E. E. D. (1937) 300 U. S. 515, 
81 L. Ed. 789, 57 S. Ct. 592. 
Quotations. 

There is a class of cases in which 
a relator in mandamus has success- 
fully sought to compel action by an 
officer who has discretion eoncededly 
conferred on him by law. The relator 
in such cases does not ask for a de- 
cision any particular way but only 
that it be made one way or the other. 
Such arc Louisville Cement Company 


refusal to take jurisdiction may be 

V. Interstate Commerce Commission, 
246 U. S. 638, and Interstate Com- 
merce Commission v, Humboldt S, S. 
Company, 224 U, S. 474. They follow 
the decision in Commissioner of Pat- 
ents V. Whitely, 4 Wall, 522. They 
are analogous to Hohorst, Petitioner, 
150 U. S. 653; Parker, Petitioner, 131 

U. S. 221; Ex parte Parker, 120 U. S. 
737, and others which hold that man- 
damus may issue to an inferior judi- 
cial tribunal if it refuses to take 
jurisdiction when by law it ought to 
do so, or where, having obtained 
jurisdiction, it refuses to proceed in 
its exercise.” (Mr. Chief Justice 
Taft in Work v. United States ex rel. 
Eives (1925) 267 U. S. 175, 184, 69 
L. Ed. 561, 45 S. Ct. 252.) 

“That the Supreme Court of the 
District of Columbia, in a proper case, 
has power to direct the Commission 
by mandamus to entertain and pro- 
ceed to adjudicate a cause which it 
has erroneously declared to be not 
within its jurisdiction is decided in 
Interstate Commerce Commission v. 
Humboldt Steamship Co., 224 U. S. 
474.” (Mr. Justice Clarke in United 
States ex rel. Louisville Cement Co. 

V. Interstate Commerce Commission 
(1918) 246 U. S. 638, 642, 643, 62 
L. Ed. 914, 38 S. Ct. 408.) 

“It is next contended by the Com- 
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accomplished by refusal to act after hearing', or by dismissal of a com- 
plaintd® The rule is the same as that controlling the issuance of man- 
damus to compel a court to take jurisdiction.^® However, it has been 
held that the refusal of the agency to take jurisdiction must be plainly 
erroneous so as to constitute failure to perform a ministerial duty.^^ 
Likewise, where an agency has improperly retained jurisdiction of 
a case, its action may be corrected by writ of mandamus.®^ 


§ 696. — To Eeceive Evidence. 

Mandamus will lie to compel the receipt of evidence by an adminis- 
trative agency where the duty to admit it is clear.®^ Thus where a 
statute requires consideration of particular elements in the making of 
an administrative determination, the agency is under a ministerial 


mission that ‘mandamus is not a 
proper proceeding to correct an error 
of law like that alleged in the peti- 
tion. ’ 

“The general principle which con- 
trols the issue of a writ of man- 
damus is familiar. It can be issued 
to direct the performance of a minis- 
terial act, but not to control discre- 
tion. It may be directed against a 
tribunal or one who acts in a judicial 
capacity to require it or him to pro- 
ceed, the manner of doing so being 
left to its or his discretion. It is 
true there may be a jurisdiction to 
determine the possession of jurisdic- 
tion. Ex parte Harding, 219 TJ. S. 
363. But the full doctrine of that 
ease cannot be extended to adminis- 
trative officers. The Interstate Com- 
merce Commission is purely an ad- 
ministrative body. It is true it may 
exercise and must exercise quasi judi- 
cial duties, but its functions are de- 
fined and, in the main, explicitly di- 
rected by the act creating it. It may 
act of its own motion in certain in- 
stances — it may be petitioned to move 
by those having rights under the act. 
It may exercise judgment and discre- 
tion, and, it may be, cannot be con- 
trolled in either. But if it absolutely 
refuse to act, deny its power, from a 


misunderstanding of the law, it can- 
not be said to exercise discretion. 
Give it that latitude and yet give it 
the jjower to nullify its most essential 
duties, and how would its non-action 
be reviewed? The answer of the 
Commission is, by ‘a reversal by the 
tribunal of appeal.’ And such a tri- 
bunal, it is intimated, is the United 
States Commerce Court.” (Mr. Jus- 
tice McKenna in Interstate Commerce 
Commission v. Humboldt S. S. Co. 
(1912) 224 U. S. 474, 484, 56 L. Ed. 
849, 32 S. Ct. 556.) 

19 United States ex rel. Chicago, 
G. W. E. Co. V. Interstate Commerce 
Commission (1935) 294 U. S. 50, 79 
L. Ed. 752, 55 S. Ct. 326. 

20 See Ex parte Eoe (1914) 234. U. 
S. 70, 58 L. Ed. 1217, 34 S. Ct. 722. 

21 United States ex rel. Chicago, 
G. W. E. Co. V. Interstate Commerce 
Commission (1935) 294 U. S. 50, 79 
L. Ed. 752, 55 S. Ct. 326. 

22 See Grand International Brother- 
hood of Locomotive Engineers v. 
Morphy (C, C. A. 2d, 1940) 109 F. 
(2d) 576. 

23 * United States ex rel. Kansas 
City Southern E. Co. v. Interstate 
Commerce Commission (1920) 252 U. 


S. 178, 64 L. Ed. 517, 40 S. Ct. 187. 
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duty, enforceable by mandamus, to receive evidence pertaining to 
those elementsf^ There is no such duty where the administrative 
hearing has terminated and the agency is under no duty to revive the 
proceediiig.^^ 

§ 697, — To Make Findings. 

The Valuation Act^® requires that investigation and study be made 
of the properties of each of the rail carriers. In directing the Com- 
mission to investigate the value of this property. Congress prescribed 
in detail the subjects on which findings should be made, and consti- 
tuted the ‘'final valuations” and “the classification thereof as 
“prima facie evidence” in controversies under the Act to Regulate 
Commerce.^® Eveiw i)arty in interest is, therefore, entitled to have 
and to use this evidence; and the can-ier, being a party in interest, 
has the remedy by mandamus to compel the commission to make a 
finding on each of the subjects specifically prescribed.^® But Congress 
did not confer upon the courts power to direct what the commission 
shall find.®® 

Administrative agencies are under a ministerial duty to make find- 
ings from the evidence relevant to the issues before them, which duty 
should be enforceable by mandamus.®^ Obviously, however, an 
agency cannot be compelled to make a finding in a particular way from 
disputed evidence. 


§ 698. Equitable Principles Control. 

Although the remedy by mandamus is a legal remedy, its allowance 
is controlled by equitable principles, and it may be refused for reasons 


24 United States ex rel. Kansas 
City Southern E. Co. v. Interstate 
Commerce Commission (1920) 252 U. 

S. 178, 64 L. Ed. 517, 40 S. Ct. 187. 

See United States ex rel. Maine 
Potato Growers & Shippers Ass’n v. 
Interstate Commerce Commission 
(1937) 66 App. r>. 0. 398, 88 P. (2d) 

780, cert. den. 300 U. S, 684, 81 L. Ed. 
886, 57 S. Ct. 754. 

26 United States ex rel. Norwegian 
Nitrogen Products Co, v. United 
States Tariff Commission (1927) 274 
U. S. 106, 71 L. Ed. 949, 47 S. Ct. 499. 
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26 49 USCA 19a. 

27 Which are not reviewable orders, 
United States v. Los Angeles & S. L. 
E. Co. (1927) 273 U. S. 299, 71 L. Ed. 
651, 47 S. Ct. 413. 

28 49 USCA 1 et seq. 

89 United States v. Los Angeles & 
S. L. E. Co. (1927) 273 U. S. 299, 
71 L, Ed. 651, 47 S. Ct. 413. 

30 United States v. Los Angeles & 
S. L. E. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. 

31 See §§ 8, 550 et seq. 
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comparable to tliose which, would lead a court of equity, in the exercise 
of a sound discretion, to withhold its protection of an undoubted legal 
rig’ht.®^ It is an extraordinary remedial process which is awarded, 
not as a matter of right, but in the exercise of a sound judicial dis- 
cretion. It issues to remedy a wrong, not to promote one • to compel 
the performance of a duty which ought to be performed, not to direct 
an act which will work a public or private mischief or will be within 
the strict letter of the law but in disregard of its spirit.®® Thus the 
extraordinary remedy by mandamus may be refused where it would 
be burdensome to the government without any substantially equiva- 
lent benefit or advantag*e to the petitioners or their vendee.®^ The 
court, in its discretion, may refuse mandamus to compel the doing of 
an idle act,®® or to give a remedy which would work a public injury 
or embarrassment, just as in its soimd discretion a court of equity 
may refuse to enforce or protect legal rights, the exercise of which 
may be prejudicial to the public interest.®® And mandamus will not 
be granted to those who do not come into court with clean hands.®'^ 
The fact that the petitioner has a remedy at law in the Court of 
Claims is no bar to a mandamus suit to compel the payment of money 
by a government officer.®® 


82 Civil Service Commission. 

United States ex rel. Stowell v. 
Deming (1927) 57 App. D. C. 223, 19 
U. (2d) 697, eert. den. 275 U. S. 531, 
72 L. Ed. 410, 48 S. Ct. 28. 

Public Utilities Commission (District 
of Columbia). 

United States ex rel. Arlington & 
P. Auto E. Co. V. Eigen (1938) 68 
App. D. C. 392, 98 E. (2d) 264. 
Secretary of the Interior. 

Duncan Townsite Co. v. Lane 
(1917) 245 U. S. 308, 62 L. Ed. 309, 
38 S. Ct. 99; United States ex rel. 
Turner v. Fisher (1911) 222 U. S. 204, 
56 L. Ed. 165, 32 S. Ct. 37. 

Secretary of War. 

United States ex rel. Greathouse v. 
Bern (1933) 289 U. S. 352, 77 L. Ed. 
1250, 53 S. Ct. 614. 

88 Duncan Townsite Co. v. Lane 
(1917) 245 U. S. 308, 62 L. Ed. 309, 
38 S. Ct. 99. 


84 United States ex rel. Greathouse 
V. Bern (1933) 289 U. S. 352, 77 L. 
Ed. 1250, 53 S. Ct. 614. 

86 United States ex rel. Greathouse 
V. Bern (1933) 289 U. S. 352, 77 L. 
Ed. 1250, 53 S. Ct. 614; United States 
ex rel. Turner v. Fisher (1911) 222 

U. S. 204, 56 L. Ed. 165, 32 S. Ct. 37. 
36 United States ex rel. Greathouse 

V. Bern (1933) 289 U. S. 352, 77 L, Ed. 
1250, 53 S. Ct. 614; United States ex 
rel. Stowell v. Deming (1927) 57 App. 
B. 0. 223, 19 F. (2d) 697, cert. den. 
275 U. S. 531, 72 L. Ed. 410, 48 S. 
Ct. 28. 

87 United States ex rel. Turner v. 
Fisher (1911) 222 U. S. 204, 56 L. 
Ed. 165, 32 S. Ct. 37. 

38 Miguel V. McCarl (1934) 291 U. 
S. 442, 78 L. Ed. 901, 54 S. Ct. 465. 
But see Macfadden Publications, Inc. 
V. Federal Trade Commission (1930) 


59 App. D. 0. 192, 37 F. (2d) 822. 
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§ 699. — Absence of Other Eemedy. 

The absence of other remedy does not alone provide a ground for 
issuance of the writ.®^ A dissatisfied complainant cannot escape the 
limitations upon direct review indirectly by broadening the functions 
of mandamus.^ Previous attempts to secure mandamus were some- 
times prompted by the now extinct “negative order” rule.^^ 

§ 700. Pleading : Use of Amended Petition. 

Where broader relief than appropriate is sought in a petition for a 
mandamus order, the court need not grant limited relief unless the 
petition is appropriately amended.^^ 

§ 701. Necessary Parties. 

A mere agent, although he might have been joined as a proper 
party, is not an indispensable party to a suit to compel his superior 
to do a ministerial duty,^^ nor is the United States a necessary party 
to a suit to compel the payment of funds under an Act of Congress. 
The suit is maintainable without its consent.^^ Wliile successor mem- 
bers of a continuous body, such as a commission, can be substituted 
in a mandamus suit, such a suit to compel an officer to act is personal, 
and substitution is permissible only when allowed by statute, decision, 
or practice.^® 


§ 702. State Courts May Not Direct Mandamus to Federal Offi- 
cers. 

A state court has no power to issue mandamus directed to an officer 
of the United States.^® A fortiori, it is not within the power or juris- 


39 United States ex rel. Chicago, 
G. W. K. Co. V, Interstate Commerce 
Commission (1935) 294 U. S. 50, 79 
L. Ed. 752, 55 S. Ct. 326; United 
States ex rel. Riverside Oil Co. v. 
Hitchcock (1903) 190 U. S. 316, 47 
L. Ed. 1074, 23 S. Ct. 698; United 
States ex rel. Kansas City Southern 
Ry. Co. V. Interstate Commerce Com- 
mission (1938) 68 App. D. C. 396, 
98 F. (2d) 268, cert. den. 305 U. S. 
625, 83 L. Ed. 400, 59 S. Ct. 86. 

40 Interstate Commerce Commission 
V. United States ex rel. Campbell 
(1933) 289 U. S. 385, 77 L. Ed. 1273, 
53 S. Ct. 607. 

41 See Interstate Commer.ee Com- 


mission V. United States ex rel. 
Campbell (1933) 289 U. S. 385, 77 L. 
Ed. 1273, 53 S. Ct. 607. See also 
§ 205. 

42 United States v. Louisville & N. 

R. Co. (1915) 236 U. S. 318, 59 L. Ed. 
598, 35 S. Ct. 363. 

43 Miguel V. McCarl (1934) 291 U. 

S. 442, 78 L. Ed. 901, 54 S. Ct. 465. 

44 Miguel V. McCarl (1934) 291 U. 
S. 442, 78 L. Ed. 901, 54 S. Ct. 465. 

46 See § 719 et seq. 

46 M ’Clung V. Silliman (1821) 6 
Wheat. (19 U. S.) 598, 5 L. Ed. 340; 
*Ex parte Shockley (D, C. N. D. 
Ohio, E. Div., 1926) 17 F. (2d) 133. 
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diction of a state court, by mandamus or otherwise, to order an officer 
or agent of the United States to perform a duty not vested in him by 
law, or to perform an act against the orders of his superior.^'^ Where 
an officer or agent of the United States has refused to obey such 
mandamus, and has been imprisoned for contempt of the state court, 
habeas corpus in the federal court is his remedy.'^^ 


B. Prohibition 


§ 703. In General. 

Prohibition and injunction are somewhat similar remedies.^^ The 
writ of prohibition issues only in eases of extreme necessity. It is a 
principle of universal application, and one which lies at the very 
foundation of the law of prohibition, that the jurisdiction is strictly 
confined to eases where no other remedy exists; and it is always a 
sufficient reason for withholding the writ, that the party aggrieved 
has another and complete remedy at law.®® Habeas corpus proceed- 
ings constitute such an adequate remedy.®^ 

The power of the Supreme Court to issue writs of prohibition has 
never been clearly defined by statute ®^ or decision,®®^ And the ex- 
istence of the power, as for example, to prohibit a legislative court 
from entertaining an appeal from an administrative agency is not 
free from doubt. ®^ Where there is no tenable basis for exercising the 
power to issue the writ, it is common practice to pass the question 
of power and to deny the writ because without warrant in other 
respects.®® 

G. Injunction 


§ 704. In General. 

This subdivision deals with suits to enjoin an administrative agency 
from performing an act. Suits to enjoin enforcement of, suspend, 
annul or set aside an administrative order are treated elsewhere.®® 


47 * Ex parte Shockley (D. C. N. D. 
Ohio, E. Div., 1926) 17 F. (Bd) 133. 

48 Ex parte Shockley (D. C. N. D. 
Ohio, E. Div., 1926) 17 F. (2d) 133. 

49 See § 704. 

50 Kabadian v. Doak (1933) 62 App. 

D. C. 114, 65 F. (2d) 202, cert. den. 

290 U. S. 661, 78 L. Ed. 572, 54 S. 

Ot. 76. 

51 Kabadian v. Doak (1933) 62 

App. D. C. 114, 65 F. (2d) 202, cert, 
den. 290 U. S. 661, 78 L. Ed. 572, 54 
S. Ct. 76. 

52 See Bev. Stat. §§ 688, 716, 28 
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USCA 342, 377. 

63 Ex parte Bakelite Corp. (1929) 
279 U. S. 438, 73 L. Ed. 789, 49 S. 
Ct. 411. See Matter of National La- 
bor Eolations Board (1938) 304 U. S. 
486, 82 L. Ed. 1482, 58 S. Ot. 1001. 

54 Ex parte Bakelite Corp. (1929) 
279 U. S. 438, 73 L. Ed. 789, 49 S. 
Ct. 411. 

65 Ex parte Bakelite Corp. (1929) 
279 U. S. 438, 73 L. Ed. 7S9, 49 S. 
Ct. 411. 

56 See § 625. 
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As a general rule an administrative act may be enjoined if tbe legal 
and factual issues upon which the right to an injunction rests have not 
been committed for exclusive initial determination to an administra- 
tive agency.®'^ It has been pointed out elsewhere that questions of 
fact, that is, administrative questions, which are exclusively com- 
mitted to an administrative agency, are subject to the rigorous 
primary jurisdiction doetrine.®^ And it has been pointed out that 
even judicial questions, that is, questions of law, may be committed 
to an administrative agency for exclusive initial decision, although 
a binding decision may only be made upon such questions by an ap- 
propriate court acting judicially.^® In either of these events, such 
questions, whether administrative or judicial, must be determined 
initially by the agency, and until such a determination no resort to 
judicial proceedings in respect of matters dependent upon those issues 
may be had. 

But where no statute commits to an agency the questions upon which 
rests the right to an injunction restraining the agency from acting, 
there is no obstacle to the seeking of judicial relief in a federal district 
court in accordance with the established principles of equity juris- 
diction.®® Thus an injunction will lie to enjoin the Secretary of 
Labor and the Commissioner of Immigration from prosecuting pro- 
ceedings for deportation, and to enjoin the Secretary of State from 
refusing to issue a passport on the ground that the complainant is 
not a citizen where the ease rests solely upon the judicial question as 


57 See § 213 et seq, 

58 See §213. 

59 See §219, 

60 Perkins v. Elg (1939) 307 TJ. S. 
325, 83 L. Ed. 1320, 59 S. Ct. 884; 
Campbell v. Galeno Cbemical Co. 
(1930) 281 IT, S. 599, 74 L. Ed. 1063, 
50 S. Ct. 412; Work v. Louisiana 
(1925) 269 U. S. 250, 70 L. Ed. 259, 
46 S. Ct. 92. 

‘‘The bill does not seek an adjudi- 
cation that the lands were swamp and 
overflowed lands or to restrain the 
Secretary from hearing and determin- 
ing this question, but merely seeks an 
adjudication of the right of the State 
to have this question determined 
without reference to their mineral 
character, and to require the Secre- 
tary to set aside the order requiring 


it to establish their non-mineral char- 
acter or suffer the rejection of its 
claim. In short, it is merely a suit 
to restrain the Secretary from reject- 
ing its claim, independently of the 
merits otherwise, upon an unauthor- 
ized ruling of law illegally requiring 
it, as a condition precedent, to show 
that the lands are not mineral in 
character. 

“It is clear that if this order ex- 
ceeds the authority conferred upon 
the Secretary by law and is an illegal 
act done under color of his office, he 
may be enjoined from carrying it 
into effect.” (Mr. Justice Sanford 
in Work v. Louisiana (1925) 269 U. 
S. 250, 254, 70 L. Ed. 259, 46 S. Ct. 
92.) 


676 



Ceetioeaei 


§ 705 


to whether or not the complainant is a citizen, and that question, not 
having been committed for initial administrative decision should be 
decided in the affirmative.®^ An injunction wdll lie to restrain the 
Secretary of the Interior from rejecting a claim, independently of 
its merits, otherwise, upon an unauthorized ruling- of law, illegally 
requiring the claimant as a condition precedent to administrative de- 
termination of the claim, to show that the lands claimed are non- 
mineral in character.®^ The fact that the Secretary has not yet 
exercised his jurisdiction to determine the character of the lands and 
the fact that the claim is still in the process of adininistration do not 
make the suit premature.®® Such a suit is not one to establish title, 
nor to quiet title. ®^ The bill does not seek adjudication of the ad- 
ministrative question or to restrain the Secretary from hearing and 
determining it.®® And it is clear that if the order embodying the 
condition precedent exceeds the authority conferred on the Secretary 
by law, and is an illegal act done under color of his office, he may be 
enjoined from carrying it into effect.®® An injunction will lie to 
restrain a Prohibition Administrator, the Commissioner of Prohi- 
bition, and the Secretary of the Treasury, from revoking permits to 
manufacture articles containing alcohol, where revocation is attempted 
by promulgation of regulations going beyond the power granted in 
the statute.®'^ 


VI. Certioraei 

§ 705. In General. 

The writ of certiorari cannot be used in the federal courts to review 
an administrative order.®® The procedure and practice of some states 


61 Perkins v. Elg (1939) 307 U. S. 
325, 83 L. Ed. 1320, 59 S. Ct. 884. 

62 Work V. Louisiana (1925) 269 
U. S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

63 Work V. Louisiana (1925) 269 TJ. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

64 Work V. Louisiana (1925) 269 IT. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

65 Work V. Louisiana (1925) 269 U. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

66 Work V. Louisiana (1925) 269 U. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

67 Campbell v. Galeno Chemical Co. 
(1930) 281 U. S. 599, 74 L. Ed. 1063, 
50 S. Ct. 412, 

68 Degge V. Hitchcock (1913) 229 


639. See In re Ban (D. C. W. D. 
N. Y., 1927) 21 E. (2d) 1009 j United 
States ex rel. Donner Steel Co. v. 
Interstate Commerce Commission 
(1925). 56 App. D. 0. 44, 8 E. (2d) 
905, cert. den. (1926) 270 U. S. 651, 
70 L. Ed. 781, 46 S. Ct. 351. 

See also John Dickinson in “Ad- 
ministrative Justice and the Suprem- 
acy of Law,” (1927) p. 02, note 79. 

But see Northern Pac. Ey. Co. v. 
Interstate, Commerce Commission 
(1927) 57 App. D. C. 318, 23 E. (2d) 
221, cert. den. (1928) 275 U. S. 572, 
72 L. Ed. 433, 48 S. Ct. 205. 

‘'This case is the first instance, so 
far as we can find, in which a Federal 


U. S. 162, 57 L. Ed. 1135, 33 S. Ct. 

677 



§705 


Fedeeal Administeative Law 


authorize such use of the mut, but eases based upon such procedure 
and practice are not in point in a federal jurisdiction, where no 
statute has been passed to enlarge the scope of the writ at common 
law.®® While a federal agency, such as the Postmaster General, acts 
in a quasi-judicial capacity in issuing an order such as a fraud order, 
such an agency cannot exercise judicial functions. And in making 
the determination he is not an officer presiding over a tribunal where 
his finding is final unless reversed. Not being a judgment, it is not 
subject to certiorari. Not being a judgment, in the sense of a final 
adjudication, parties are not concluded by his determination, for if 
there is an arbitrary exercise of statutory power or a ruling in excess 
of the jurisdiction conferred, they have the right to apply for and 
obtain appropriate relief in a court of equity.*^® Further, if the com- 
mon law writ, with all of its incidents, could be construed to apply to 
all administrative and quasi-judicial rulings it could, with a greater 
show of autliority, issue to remove a record before decision and so 
prevent a ruling in any case where it was claimed there was no juris- 
diction to act. This would overturn the principle that, as long as 
such proceedings are in 'fieri the courts will not interfere with their 
hearing and disposition.'^^ Similarly, administrative orders, not being 
judgments, are not subject to appeal (in the strict sense) or writ 
of error,'^® 


court has been asked to issu^ a writ 
of certiorari to review a ruling by an 
executive officer of the United States 
Government. That at once suggests 
that the failure to make such applica- 
tion has been due to the conceded 
want of power to issue the writ to 
such officers. For, since the adoption 
of the Constitution, there have been 
countless rulings by heads of depart- 
ments that directly affected personal 
and property rights and where the 
writ of certiorari, if available, would 
have furnished an effective method 
by which to test the validity of quasi- 
judieial orders under attack. The 
modern decisions cited to sustain the 
power of the court to act in the 
present ease are based on state pro- 
cedure and statutes that authorize 
the writ to issue not only to inferior 
tribunals, boards, assessors and ad- 
ministrative officers, but even to the 
Chief Executive of a State in pro- 


ceedings where a gxmsi-, -judicial order 
has been made. But none of these 
decisions are in point in a Federal 
jurisdiction where no statute has been 
passed to enlarge the seoj)e of the 
wwit at common law.” (Mr. Justice 
Lamar in Degge v. Hitchcock (1913) 
229 U. S. 1G2, 169, 170, 57 L. Ed. 
1135, 33 S. Ct, 639.) 

69 Degge V. Hitchcock (1913) 229 
U. S. 162, 57 L. Ed. 1135, 33 S. Ct. 
639. 

70 Degge V. Hitchcock (1913) 229 
U. S. 162, 57 L. Ed. 1135, 33 S. Ct. 
639. 

71 Degge V. Hitchcock (1913) 229 
U. S. 162, 57 L. Ed. 1135, 33 S. Ct. 
639. 

72 Degge V. Hitchcock (1913) 229 
U. S. 162, 57 L. Ed. 1135, 33 8. Ct. 
639. 

73 Degge v. Hitchcock (1913) 229 
U. S. 162, 57 L. Ed. 1135, 33 S. Ct. 
639. 
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VII. Quo Waeeanto 


§ 706. In General. 

A quo warranto proceeding' lies to remove directors of a corporation 
created by act of the legislature and appointed by the legislature, 
who exercise executive powers in violation of constitutional limi- 
tations.^^ 

Otherwise the use of quo warranto has had no practical value for 
purposes of judicial review in the federal courts. 

VIII. Declaratory J udgment 


§ 707. In General. 

In cases of actual controversy except with respect to federal taxes 
the courts of the United States have poAver upon petition, decla- 
ration, complaint, or other appropriate pleadings to declare rights 
and other legal relations of any interested party petitioning for such 
declaration, whether or not further relief is or could be prayed, and 
such declaration has the force and effect of a final judgment or decree 
and is reviewable as such.’^® The use of a declaratory judgment, as 
an additional remedy, in administrative' law cases, is clear."^® As an 
additional remedy for the decision of judicial questions Avithout inter- 


■74 Springer v. Philippine Islands 
(1928) 277 U. S. 189, 72 L. Ed. 845, 
48 S. Ct. 480. 

75 28 USCA, ‘'§400. (Judicial 
Code, section 274d.) Declaratory- 
judgments authorized; procedure 

“(1) In eases of actual contro- 
versy except with respect to Federal 
taxes the courts of the United States 
shall have power upon petition, dec- 
laration, complaint, or other appropri- 
ate pleadings to declare rights and 
other legal relations of any interested 
party petitioning for such declara- 
tion, whether or not further relief is 
or could be prayed, and such declara- 
tion shall have the force and effect 
of a final judgment or decree and be 
reviewable as such. 

“ (2) Further relief based on a 
declaratory judgment or decree may 
be granted whenever necessary or 
proper. The application shall be by 
petition to a court having jurisdiction 


to grant the relief. If the applica- 
tion be deemed sufficient, the court 
shall, on reasonable notice, require 
any adverse party, whose rights have 
been adjudicated by the declaration, 
to show cause why further relief 
should not be granted forthwith. 

“(3) AViien a declaration of right 
or the granting of further relief based 
thereon shall involve the determina- 
tion of issues of fact triable by a 
jury, such issues may be submitted 
to a jury in the form of interroga- 
tories, with proper instructions by the 
court, whether a general verdict be 
required or not. (Mar. 3, 1911, c. 231, 
§ 274d, as added June 14, 1934, c. 
512, 48 Stat. 955; as amended 

Aug. 30, 1935, c. 829, § 405, 49 Stat. 
1027.)” 

76 Interstate Commerce Commission. 

Anderson, Clayton & Co. v. AViehita 
Talley Ey. Co. (D. 0. S. D. Tex., 
Houston Div., 1936) 15 F. Supp. 475. 
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fereiice with, tlie administrative province, its use should be governed 
in accordance with orthodox criteria. Its use for the determination 
of administrative questions would be improperj®^ 

IX. JuEisDicTioN OP Suits for a Writ op Habeas Corpus 

§ 708. In General. 

The Supreme Court, and the district courts, have power to issue 
writs of habeas corpiis.'^'^ 

Habeas corpus, a proceeding to enforce the civil right of personal 
liberty, is itself a civil proceeding, even though the petitioner may be 
detained under criminal process."^® If sufficient ground for the de- 
tention of the prisoner in custody is shown by the government, he is 
not to be discharged for defects in the original arrest or commitment. 
A writ of habeas corpus is not like an action to recover damages for 
an unlawful arrest or eoinmitment.’^® 

Where an individual is arrested upon a deportation warrant as the 
result of administrative proceedings, judicial review of the adminis- 
trative determination may be secured bj^ petition for a writ of habeas 
corpus in a federal district court.®® If officers in the Department of 

Secretary of Labor. ney General’s Committee on Admin- 

Perkins v. Elg (1939) 307 U. S. istrative Procedure, p. 81.) 

325, 83 L. Ed. 1320, 59 S, Ct, 884. General Eeferences. 

United State.? Maritime Oommission. See Edwin M. Borchard in ^'De- 
New York & Porto Eieo S. S. Co. elaratory Judgments in Administra- 
V, United States (D. C. E. B. N. Y., tive Law,” (1933) 11 New York 
1940) 32 E, Supp, 538. Univ. L. Q. Eev. 139. 

Quotations. 76a See § 505 et seq. 

” Since June 1934, the Federal 77 28 USCA 451-466. 

courts have been empowered to grant 78Kabadian v. Doak (1933) 62 App. 

declaratory judgments in ‘cases of D. C. 114, 65 F. (2d) 202, cert. den. 
actual controversy.’ While this pro- 290 U. S. 661, 78 L. Ed. 572, 54 S. 
ceeding has not yet been extensively Ct. 76. 

used to bring Federal administrative 79 United States ex rel. Eilokunnsky 
action before the Federal courts, its v. Tod (1923) 263 U. S. 149, 68 L. Ed. 
potentialities are indicated by its 221, 44 S. Ct. 54. 
wide use in other fields. The deelara- 80 United States ex rel. Vajtauer 
tory judgment is a general remedy v. Commissioner of Immigration 
not confined to any particular type (1927) 273 U. S. 103, 71 L. Ed. 560, 
of controversy and having no special 47 S. Ct. 302; Mahler v. Eby (1924) 
provision for administrative law. Its 264 U. S. 32, 68 L.- Ed. 549, 44 S. Ct. 
utility for judicial review is, there- 283; United States ex rel. Bilokuin- 
fore, largely in the control of the sky v. Tod (1923) 263 U. S. 149, 68 
courts.” (Final Eeport of the Attor- L. Ed. 221, 44 S. Ct. 54; Strecker v. 
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Labor make a finding of an essential fact wkieb. is unsupported by 
evidence, tbe court may intervene by tlie writ of habeas corjnis}^ 
Upon a collateral review in habeas corpus proceedings it is sufficient 
that there was some evidence from whicli the conclusion of the ad- 
ministrative tribunal could be deduced and that it committed no error 
so flagrant as to convince a court of the essential unfairness of the 
trial.®® This is no more than a sketch^'- restatement of the general rules 
as to the extent and scope of judicial review.®® 

§ 709. Ees Judicata and Habeas Corpus. 

While the strict doctrine of res judicata does not apply to habeas 
corpus proceedings,®^ the court in its discretion may dismiss an alien ’s 
second petition because of the refusal of his first, where the ground 
of the latter was set up in the former, but evidence to support it was 
then withheld without excuse for use in a second attempt if the first 
failed. Otherwise, by abuse of the writ, execution of the adminis- 
trative order could be postponed indefinitely.®® 

The same principle applies to petitions for a writ of habeas corpus 
assailing the legality of detention by military authorities.®® 


X. JuKisDicTioN OP Suits fob a Sum op Money Only 


§ 710. Actions at Law for Damages. 

Judicial review may be obtained, in proper cases, by actions at law 
for damages against administrative agents for their wrongful acts.®^ 


Kessler (C. C. A. 5tli, 1938) 95 F. 
(2d) 976, aff’d (1939) 307 U. S. 22, 
S3 L. Ed. 1082, 59 S. Ct. 694; 
Kabadian v. Doak (1933) 62 App. D. 
C. 114, 65 F. (2d) 202, cert. den. 290 

U. S. 661, 78 L. Ed. 572, 54 S. Ct. 
76; United States ex rel. Fong Lung 
Sing V. Day (C. 0. A. 2d, 1930) 37 
F. (2d) 36; United States ex rel. 
Bieloszycka v. Commissioner of Immi- 
gration (C. C. A. 2d, 1924) 3 F. (2d) 
551. 

81 United States ex rel. Bilokumsky 

V. Tod (1923) 263 U. S. 149, 68 L. Ed. 
221, 44 S. Ct. 54. 

82 United States ex rel. Yajtauer v. 
Commissioner of Immigration (1927) 
273 U. S. 103, 71 L. Ed. 560, 47 S. 
Ct. 302. 

83 See § 249 et seq. 


84 Wong Doo V. United States 
(1924) 265 U. S. 239, 68 L. Ed. 999, 
44 S. Ct. 524. 

85 Wong Boo V. United States 
(1924) 265 U. S. 239, 68 L. Ed. 999, 
44 S. Ct. 524. 

86 United States ex rel. Eergdoll v. 
Drum (C. C. A. 2d, 1939) 107 F. (2d) 
897, 129 A. L. E. 1165, cert. den. 
(1940) 310 U. S. 648, 84 L. Ed. 1414, 
60 S. Ct. 1098. 

87 Lane v. Wilson (1939) 307 U. S. 
268, 83 L. Ed. 1281, 59 S. Ct. 872; 
Grovey v. Townsend (1935) 295 U. S. 
45, 79 L. Ed. 1292, 55 S. Ct. 622, 97 
A. L. E. 680; Nixon v. Condon (1932) 
286 U. S. 73, 76 L. Ed. 984, 52 S. Ct. 
484, 88 A. L. E. 458. See also § 820 
et seq. 
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§ 711. Suits for Restitution. 

Suit may be brought for the restitution of money paid under a 
rate order later set aside,®® or under a tariff duly filed with the Inter- 
state Commerce Commission, but alleged to be invalid.®® A cause of 
action for restitution is a type of the broader cause of action for 
money had and received, a remedy which is equitable in origin and 
function.®® The claimant, to prevail, must show that the money was 
received in such circumstances that the possessor will give offense to 
equity and good conscience if permitted to retain it.®^ The question 
is no longer whether the law would put him in possession of the money 
if the transaction were a new one. The question is whether the law 
will take it out of his possession after he has been able to collect it.®®' 
If part of the money may, in equity and good conscience, be retained, 
the court will allow recovery only of that part which cannot be so 
retained.®® Restitution is not of mere right. It is ex gratia, resting 
in the exercise of a sound discretion.®* The equities of the case de- 
termine even though the claim for restitution is made in an action 
triable in a court of law,®® and the court will not order it where the 
justice of the case does not call for it, nor where the process is set 
aside for a mere slip.®® For instance there will be no restitution of 
money paid under color of an order of the Interstate Commerce Com- 


88 Baldwin v. Scott County Milling 
Co. (1939) 307 XT. S. 478, 83 L. Ed. 
1409, 59 S. Ct. 943. 

89 Turner, D. & L. Lumber Co. v. 
Chicago, M. & St. P. B. Co. (1926) 
271 U. S. 259, 70 L. Ed. 934, 46 S. Ct. 
530. 

80 Atlantic Coast Line E. Co. v. 
Florida (1035) 295 IT. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 

See note ''The Morgan Cases: Ee- 
troactive Validation of Procedurally 
Defective Administrative Action,” 
(1939) 53 Harv. L. Eev. 105. 

91 Atlantic Coast Line E. Co, v. 
Florida (1935) 295 IJ. S. 301, 79 L. 
Ed. 1451, 55 S, Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 55 
S. Ct. 911. 

92 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 


Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 

93 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 TJ. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 

94 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 

96 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 TJ. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 

96 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 IJ. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 
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mission, wliich lias been held void for lack of basic findings, where a 
later order in the same terms is held valid, tlie imperfection of form 
having been corrected.^'^ In such case it is not enough for the 
claimant to show that the rates under which he claims are reasonable ; 
he must show that the rates under which collection was made are 
unreasonable.^® 


§ 712. — As Ancillary to Judicial Review Suits. 

The right to recover what has been lost by enforcement of a judg- 
ment subsequently reversed is well established. While the subject of 
the controversy and the parties are before the court, it has jurisdiction 
to enforce restitution and, so far as possible, to correct what has been 
wrongfully done.®® Thus, where a decree dismissing a suit to set 
aside an administrative order has been reversed on appeal, under com- 
pulsion of which a party has suffered loss, and the party applies for 
restitution and reference to a master it is the duty of the court to 
retain jurisdiction, enter a decree that appellants are entitled to 
restitution, and refer the case to a master as prayed in appellants’ 
motion.^ Otherwise, if each claim of the very large number involved 
is treated as a separate cause of action enforceable only at law, the 
number of suits and the burden of maintaining them would be so 
enormous that relegation to that remedy would be a virtual denial of 
justice.® 


§ 713. Miscellaneous Actions. 

Another occasional form of review is where suit is brought upon a 
contract, the terms of Avhieh are affected by an agency’s determi- 
nation.® Thus, although the federal distinct courts have, under 
Judicial Code, section 208,®®' exclusive jurisdiction of suits to enjoin, 
set aside, annul, or suspend orders of the Interstate Commerce Corn- 


s’!’ Atlantic Coast Line R. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 55 
S. Ct. 911. 

98 Atlantic Coast Line E. Co. v. 
Florida (1935) 295 U. S. 301, 79 L. 
Ed. 1451, 55 S. Ct. 713, rehearing de- 
nied 295 U. S. 769, 79 L. Ed. 1710, 
55 S. Ct. 911. 

99 Baltimore & O. E, Co. v. United 
States (1929) 279 U. S. 781, 73 L. 
Ed. 954, 49 S. Ct. 492. 


1 Baltimore & O. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. Ed. 
954, 49 S. Ct. 492. 

2 Baltimore & O. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. 
Ed. 954, 49 S. Ct. 492. 

3 Patterson v. Stanolind Oil & Gas 
Co. (1939) 305 U. S. 376, 83 L. Ed. 
231, 59 S. Ct. 259; Central New Eng- 
land E. Co. V. Boston & A. E. Co. 
(1929) 279 U. S. 415, 73 L. Ed. 770, 
49 S. Ct. 358. 

3a 28 USCA46. 
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mission,^ actions not within that section may be brought in the 
ordinary courts. Section 22 of the Interstate Commerce Act expressly 
preserves existing common law and statutory remedies. Thus a state 
court in a contract action iiroperlj' brought has power to construe an 
Interstate Commerce Commission order relevant to the controversy.® 
Suit maj^ be brought for money’s segregated by a court pending its 
final decision.® Suit may also be brought for recovery of a fine paid.’’' 

§ 714. Jurisdiction of the Court of Claims. 

By statute the Court of Claims has juinsdiction over suits for a 
sum of money which are in the nature of judicial review.® But Con- 
gress may refer a claim against the United States to an administrative 
agency, for final determination.® 

Orders of the Interstate Commerce Commission under the Bailway 
Mail Pay Act may be reviewed in the Court of Claims under the 
Tucker Aet.^^ IVliere an agency makes an appropriate finding of rea- 
sonable compensation under the Bailway Mail Pay Act but fails, be- 
cause of an alleged error of law, to order payment of the full amount 
which the railroad believes is payable under the finding, the Court of 
Claims has jurisdiction of an action for the balance, as the claim is 
founded on a law of Congress.^® 


XI. Scope of Federal Jurisdiction Respecting Questions op 
State Law 


§ 715. Federal Question Required. 

Federal district courts have jurisdiction over controversies involv- 
ing state administrative agencies only upon compliance with the 
orthodox requirements for invoking federal jurisdiction.^® 


4 See § 633 et seq. 

5 Central New England E. Co. v, 
Boston & A. E. Co. (1929) 279 TJ. S. 
415, 73 L. Ed. 770, 49 S. Ct. 358. 

6 See § 740 et seq. 

7 Compagnie Generals Transatlan- 
tique V. Siting (1936) 298 U. S. 217, 
SO L. Ed. 1151, 56 S. Ct. 770. 

8 Willin.msport Wire Eope Co. v. 
United States (1928) 277 U. S. 551, 
72 L. Ed. 985, 48 S- Ct. 587. 

9 See Williamsport Wire Eope Co. 
V. United States (1928) 277 U. S. 


551, 72 L. Ed. 985, 48 S. Ct. 587. See 
also § 426. 

10 Act of July 28, 1916, c. 261, § 5, 
39 Stat. 412, 425, 429, 430, 39 USCA 
524, 541. 

11 24 Stat. 535. United State.'? v. 
Griffin (1938) 303 U. S. 226, 82 L. 
Ed. 764, 58 S. Ct. 601; United States 

T. New York Cent. E. Co. (1929) 279 

U. S. 73, 73 Jj. Ed. 619, 49 S. Ct. 260. 
12 United States v. Griffin (1938) 

303 U. S. 226, 82 L. Ed. 764, 58 S. Ct. 
601. 


13 See § 614 et seq. 
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Decisions of state courts may only be reviewed by tbe United States 
Supreme Court where it appears affirmatively from the record, not 
only that a federal question was presented for decision to the highest 
court of the state having jurisdiction but that its decision of the 
federal question was necessary to the determination of the cause. 


§716. Federal Jurisdiction Extends to Determination of Local 
Questions Involved. 

Where a District Court obtains jurisdiction of a case involving an 
order of a state administrative agency because a federal question is 
involved, the District Court obtains jurisdiction to determine all 
questions in the case, local as well as federal.^® The Supreme Court 
is always reluctant to pass upon a seriously controverted question of 
the meaning of a state statute, because its decision, although disposing 
of the particular case, cannot settle the issue of the proper con- 
struction of the statute.^® But when not instructed by some decision 
of a state court, the Supreme Court, in exercising appellate juris- 
diction, is disposed to accept the construction given by the lower 
federal court to a statute of the state, particularly when that court is 
composed wholly of citizens of the state, familiar wdth the history of 
the statute, the local conditions to which it applies, and the character 
of the state's laws.^”^ This rule should be borne in mind when asking 
that a three-judge court should be assembled under section 266 of the 
Judicial Code.^® If a question of construction of a state statute is 
involved, the securing of three judges from the state in question tends 
toward the securing of a final disposition of the case in one suit. 

Despite the described reluctance of the Supreme Court to construe 
state statutes, it will do so in a state rate case where the state com- 
mission could have secured construction by the state court by bringing 


li“We have repeatedly held that 
it is essential to the jurisdiction of 
this Court in reviewing a decision of 
a court of a State that it must ap- 
pear affirmatively from the record, 
not only that a federal question was 
presented for decision to the highest 
court of the State having jurisdiction 
but that its decision of the federal 
question was necessary to the deter- 
mination of the cause; that the fed- 
eral question was actually decided or 
that the judgment as rendered could 
not have been given without deciding 


it.” (Per curiam. Southwestern Bell 
Telephone Co. v. Oklahoma (1938) 
303 U. S. 206, 212, 213, 82 L. Ed. 761, 
58 S. Ot. 528.) 

15 Railroad Commission v. Pacific 
Gas & Electric Co. (1938) 302 U. S. 
388, 82 L. Ed. 319, 58 S. Ct. 331. 

16 Thompson v. Consolidated Gas 
Utilities Corp. (1937) 300 U. S. 55, 
81 L. Ed. 510, 57 S. Ct. 364. 

17 Thompson v. Consolidated Gas 
Utilities Corp. (1937) 300 U. S. 55, 
81 L. Ed. 510, 57 S. Ct. 364. 

18 28 USCA 380. See also § 672. 
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a new action to enforce the order in question, in the state court, under 
section 266 of the Judicial Code and staying in that action the pro- 
ceedings in the federal eomd, hut failed to do so.^® The construction 
of a state statute by the state courts is binding on the Supreme Court 
of the United States.^^ 

19 28 USGA 380. 21 See §§ 9, 232. 

20 Thompson v. Consolidated Gas 
Utilities Corp. (1937) 300 U. S. 55, 

81 L. Ed. 510, 57 S. Gt. 364. 
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VENUE 


§ 717. In General. 

The venue of suits for judicial review of administrative action, as 
in other suits, is the creature of statute. The venue of a suit brought 
under the Urgent Deficiencies Act “shall be in the judicial district 
wherein is the residence of the party or any of the parties upon whose 
petition the order was made,'’ with certain exceptions.^ When a rail- 
road tariff has been ordered to be canceled pursuant to a protest con- 
tained in a petition or complaint filed with the Interstate Commerce 
Commission, its resultant order is made upon the petition of the 
protesting party, and the venue of a suit attacking such order must be 
laid in the district in which such protesting party resides.® A party 
with the right to intervene as a plaintiff in a suit brought under the 
Urgent Deficiencies Act maj'’ do so even though he could not have 
originally brought the suit where the venue is laid.® AVhen an ad- 
ministrative order is attacked under the Urgent Deficiencies Act by 
different parties affected in different venues at the same time, it is within 
the discretion of the court in the second suit to permit it to continue or 
to stay all proceedings therein pending disposition of the earlier suit.^ 
Thus, where the question of pendency of an earlier suit in a different 
venue was not raised until final hearing there was no abuse of discretion 
in permitting the later suit to continue.® 

The same statutory provision determines the venue of suits to review 
orders of the Secretary of Agriculture entered under the Perishable 
Agricultural Commodities Act ; ® but where a suit is brought to restrain 
action by an agency under an order or in enforcement of it, under the 


128 IJSCA 43. Isbrandtsen-Moller 
Co. V. United States (1937) 300 F. S. 
139, 81 L. Ed. 562, 57 S. Ot. 407. 

2 Hudson & Manhattan R. Co. v. 
United States (D. C. S. T>. N. Y., 
1939) 28 P. Supp. 137. 

8 Kansas City Southern B. Co. v. 
United States (1931) 282 U. S. 760, 75 
L. Ed. 684, 51 S. Ct. 304. 


4 Kansas City Southern E. Co. v. 
United States (1931) 282 U. S. 760, 
75 L. Ed. 684, 51 S. Ct. 304. 

6 Kansas City Southern E. Co. v. 
United States (1931) 282 U. S. 760, 
75 L. Ed. 684, 51 S. Ct. 304. 

6 Abe Rafelson Co., Inc. v. Tug- 
well (O. a A. 7th, 1935) 79 F. (2d) 
653. 
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general equity powers of the federal district court, ■venue is determined 
by orthodox requirements under the general statutes.'^ If the venue 
has been laid in the wrong district, the suit will be dismissed.® 

In a suit against a state administrative tribunal venue may be laid 
in the district of the residence of a member thereof.® 

Abe Rafelson Co., Ine. v. Tugwell 9 Northern Indiana Public Service 
(0. C. A. 7th, 1935) 79 P. (2d) 653. Co. v. Public Service Commission (D, 
S Hudson & Manhattan E. Co. v. 0. N. D. Ind., 19S2) 1 F. Supp. 296. 
United States (D, C. S. D. N. Y., 

1939) 28 F. Supp. 137. 



CHAPTER 39 

PARTIES 


§ 718. Parties Plaintiff. 

§ 719. Parties Defendant. 

§ 720. — In Suits Under the Urgent Deficiencies Act. 

§ 721. Substitution of Parties and Survival of Actions. 

§ 722. — Abatement. 

§ 723. Intervention. 

§ 724. Process Matters. 

§ 725. Parties Bound by Decree. 

§ 718. Parties Plaintiff. 

A stockholder in a corporation may sne to enjoin the corporation 
and an administrative agency from enforcing rates prescribed by the 
agency.^ The Interstate Commerce Commission has the legal capacity 
to sne as a party plaintiff.^ And statutes commonly provide for the 
institution of suits by administrative agencies which also conduct 
adversary proceedings.® The National Labor Relations Board is a 
body corporate with legal capacity to be a party plaintiff or defendant 
in federal courts.^ 

§ 719. Parties Defendant. 

It is the universal practice, sustained by authority, that the only 
mode of judicial relief against unreasonable rates is by suit against 
the governmental authority which established them or is charged with 
the duty of enforcing them.^ If a statute provides for enforcement 
by criminal prosecution, the United States attorney is the proper 
party defendant in a suit to restrain a criminal prosecution.® 

A suit to restrain an officer of the United States from acting il- 
legally is not a suit against the United States, and the United States 

lEowland v. Boyle (1917) 244 U. F. Supp. 405. 

S. 100, 61 L. EcL 1022, 37 S. Ct. 577. 5 City of New York v. New York 

S Texas & P. E. Co. v. Interstate Telephone Co. (1923) 261 U. S. 312, 
Commerce Commission (1896) 162 U. 67 L. Ed. 673, 43 S. Ct. 372; In re 
S. 197, 40 L. Ed. 940, 16 S; Ct. 666. Englehard & Sons Co. (1914) 231 U. 

3 See § 825. S. 646, 58 L. Ed. 416, 34 S. Ot. 258. 

4 Jamestown Veneer & Plywood 6 Shields v. Utah Idaho C. E. Co.- 

Corp. V. National Labor Eelations (1938) 305 U. S. 177, 83 L. Ed. Ill, 
Board (D. C. W. D. N. Y., 1936) 13 59 S. Ct. 60. 
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is not a necessary party to such a siiit."^ Thus a suit to restrain the 
Secretary of the Interior from requiring an illegal condition preced- 
ent to the adjudication of a land claim is not a suit against the 
United States, even though it still retains title to the lands ; and the 
United States is not an indispensable party.^ Neither are homestead 
entrymen indispensable parties to such a suit.® But the United States 
is a necessary party defendant in a suit to set aside a license issued 
by the Federal Power Commission/® and in suits under the Urgent 
Deficiencies Act.^^ 

Where the order was made by an administrative tribunal it may be 
sued either as an entity, such as ' ‘ Interstate Commerce Commission, ’ ’ 
“Public Utilities Commission,” “Public Service Commission,” etc.,^® 
or the members thereof may be separately named as the persons com- 
posing the agency, and thus be sued in their official capacities, not as 
individuals.^^ If the agency may be sued as an entity, difficulties 
inherent in the substitution of successor members may be avoided. 

If enforcement of an administrative order is committed to a state 
attorney general, he should be joined as a party defendant, but 
where the statute stipulates who shall be members of the board with- 
out including the attorney-general, providing that he cannot be a 
member, he should not be included as a party defendant in a suit to 
enjoin enforcement of one of the agency’s regulations.^® In a suit 


7Ickes V. Fox (1937) 300 U. S. 82, 
81 L. Ed. 525, 57 S, Ct. 412, rehear- 
ing denied 300 IT. S. 686, 81 L. Ed. 
888, 57 S. Ot. 504; Work v. Louisiana 
(1925) 269 U. S. 250, 70 L. Ed. 259, 
40 S. Ct. 92. 

8 Work V. Louisiana (1925) 269 IT. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

9 Work V. Louisiana (1925) 269 U. 
S. 250, 70 L. Ed. 259, 46 S. Ct. 92. 

10 Harris v. Central Nebraska Pub- 
lic Power & Irrigation Dist. (D. C. D, 
Neb., 1938) 29 F. Supp. 425. 

11 See § 720. 

12 See the table of cases for suits 
brought against various Commissions 
as entities. 

IS See the table of cases for suits 
involving Railroad Commissions, Cor- 
poration Commissions, Public Service 
Commissions, various Boards, etc. 

14 Federal Power Oommission. 

Appalachian Electric Power Co. v. 
Smith (C. C. A. 4th, 1933) 67 F. (2d) 


451, cert. den. (1934) 291 U. S. 674, 
78 L. Ed. 1063, 54 S. Ct. 458. 

State Agencies. 

Northern Indiana Public Service 
Co. V. Public Service Commission (D. 
C., N. D. Ind., South Bend Div., 1932) 
1 F. Supp. 296. See McCart v. Indian- 
apolis Water Co. (1938) 302 IT. S. 
419, 82 L. Ed. 336, 58 S. Ct. 324; 
Henderson Co. v. Thompson (1937) 
300 U. S. 258, 81 L. Ed. 632, 57 S. Ct. 
447; Thompson v. Consolidated G-as 
Htilities Corp. (1937) 300 U. S. 55, 
81 L. Ed. 510, 57 S. Ct. 364; McCardle 
V. Indianapolis Water Co. (1926) 272 
U. S. 400, 71 L. Ed. 316, 47 S. Ct. 144. 
14a See §§ 721, 722. 

15 See, for instance, Kroger Grocery 
& Baking Co. v. Lutz (1936) 299 IT. 
S. 300, 81 L. Ed. 251, 57 S. Ct. 215. 

18 Sweeney v. Pennsylvania Depart- 
ment of Public Assistance Board (D. 
C. M. D. Pa., 19403 33 F. Supp. 587. 
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to enjoin a reparation order made by a state commission, the parties 
in whose favor the award of reparation was made are necessar .7 parties 
in inter estd"^ 

"WHiere the statute vests authority to make regulations in the head 
of an agency, he is an indispensable party defendant to a suit to‘ 
enjoin enforcement of such regulations, and cannot be reached by a 
suit against his subalterns^® 

In a suit to set aside a rate order made by a state agency, a city 
interested in the rates is not a necessary party defendant^®®' 

Necessary parties defendant in a suit for a mandamus order are 
treated elsewhere^® 


§ 720. — In Suits Under the Urgent Deficiencies Act. 

In suits brought under the Urgent Deficiencies Act the United 
States is the only necessary party defendant,®'^ although it may not 
be a necessary party on appeal in an appropriate case.®® Others 
interested may become parties by intervention,®® but, if joined in- 
voluntarilj^ may, upon application, be stricken out as parties even 
though they include the very agency promulgating the order.®^ 


§ 721. Substitution of Parties and Survival of Actions. 
Substitution of parties is provided for in the Federal Rules of Civil 
Procedure.®® 

Where a defendant state officer leaves office, his successor, who has 
not adopted his attitude, and is not proceeding nor threatening to 


17 Louisville tfc N. R. Co. v. Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ot. 48. 

18 Redlands Eootliill Groves v. 
Jacobs (D. C. S. D. Cal., Cent. Div., 
1940) 30 F. Supp. 995. 

18a City of New York v. New York 
Telephone Co. (1923) 261 U. S. 312, 
67 L. Ed. 673, 43 S. Ct. 372. 

19 See § 701. 

90 28 USCA 43 et seq. 

2i Isbrandtsen-Moller Co., Inc. v. 
United States (1937) 300 U. S. 139, 
81 L. Ed. 562, 57 S. Ct. 407; Inter- 
state Commerce Commission v. Oregon- 
Washington R. & N. Co. (1933) 288 
U. S. 14, 77 L. Ed. 588, 53 S. Ct. 
266; Lambert Run Coal Co. v. 
Baltimore & O. R. Co. (1922) 258 
U. S. 377, 66 L. Ed. 671, 42 S. Ct. 


349. See United States v. Baltimore 
& O. R. Co. (1935) 293 U. S. 454, 79 
L. Ed. 587, 55 S. Ct. 268. 

22 The Chicago Junction Case (1924) 
264 U. S. 2.58, 68 L. Ed. 667, 44 S. 
Ct. 317, 

23 United States v. Idaho (1936) 
298 U. S. 105, 80 L. Ed. 1070, 56 S. 
Ct. 690. 

24 Isbrandtsen-Moller Co., Inc. v. 
United States (1937) 300 U. S. 139, 
81 L. Ed. 562, 57 S. Ct. 407. 

25 Rule 25 (d) of the Federal Rules 
of Civil Procedure: 

“Rule 25. Substitution of Parties. 

“(d) Public Officers; Death or 
Separation from Office. When an 
officer of the United States, the Dis- 
trict of Columbia, a state, county, 
city, or other governmental agency, 
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proceed to enforce tlie statute, cannot be substituted as defendant, 
wliere state law does not authorize such substitution.^® Liability in 
such suits is personal, and there is no privity between the two offi- 
eers.^’^ The latter is charged with the same statutory duties as the 
former. The powers and duties of such an office are impersonal and 
unaffected by a chang'e in the person holding it.^® The mere decla- 
ration of a statute that the officer shall sue to enforce it is not 
sufficient. The successor may regard the statute as unconstitutional 
and rightly refrain from attempting to enforce it.^® 

When the incumbent of the office of Commissioner changes, no 
substitution of the name of his successor is required in proceedings 
before any appellate court reviewing the action of the Board of Tax 
Appeals.®^ 

§ 722. — Abatement. 

The cause in which judicial review is being had does not abate so 
long as the agency’s order remains in effect and the agency remains 
capable of enforcing it.®® For instance, there is no abatement where 
a District Director of Immigration, defendant in a habeas corpus 
proceeding, is no longer Director in the District where he formerly 


or any other officer specified in the 
Act of February 13, 1925, c. 229, § 11 
(43 Stat, 941), XT. S, C., Title 28, 
§ 780, is a party to an action and dur- 
ing its pendency dies, resigns, or 
otherwise ceases to hold office, the 
actioix may be continued and main- 
tained by or against his successor, 
if within 6 months after the suc- 
cessor takes office it is satisfactorily 
shown to the court that there is a 
substantial need for so continuing 
and maintaining it. Substitution 
pursuant to this rule may be made 
when it is shoAvn by supplemental 
pleading that the successor of an offi- 
cer adopts or continues or threatens 
to adopt or continue the action of his 
predecessor in enforcing a law averred 
to be in violation of the Constitution 
of the lliiited States. Before a sub- 
stitution is made, the party or officer 


to be affected, unless expressly assent- 
ing thereto, shall be given reasonable 
notice of the application therefor and 
accorded an opportunity to object.” 
See § 722. 

26 Ex parte La Prade (1933) 289 
U. S. 444, 77 L. Ed. 1811, 63 S. Ct. 
682. 

27 Ex parte La Prade (1933) 289 
XT. S. 444, 77 L. Ed. 1311, 53 S. Ct. 
682. 

28 Wilbur V. United States ex rel. 
Kadrie (1930) 281 XJ. S. 206, 74 L. 
Ed. 809, 50 S. Gt. 320. 

29 Ex parte La Prade (1933) 289 '(J. 
S. 444, 77 L. Ed. 1311, 53 S. Gt. 682. 

30 See Commissioner of Internal 
Revenue. 

3126 XJSGA 1143. 

32XJnited States ex rel. Volpe v. 
Smith (1933) 289 XJ. S. 422, 77 L. Ed. 
1298, 53 S. Ct. 665. 
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held the petitioner in custody but has continued to be an officer of the 
Department of Labor and under existing regulations may carry out 
the deportation order, the cause was ipermitted to proceed without 
question after the Director left the District and the petitioner insists 
no reason for abatement is sho^wn.®^ 

Where an agency is a continuous body, the retirement or death of 
members does not effect the abatement of a suit' against the agency, 
and successors can be substituted as parties.^^ A suit to enjoin a 
state officer, brought against him individually, charging that he is 
threatening to enforce an unconstitutional statute, colori officii, is 
personal in nature and abates when he ceases to hold office, in the 
absence of statutory provisions to the contrary.®^ The inherent diffi- 
culty is not in the liability or suability of a successor, in a new suit. 
It is in the shifting from the personal liability of the first officer for 
threatened wrong or abuse of his office to the personal liability of his 
successor when there is no privity between them, as there is not when 
the officer sued is injuring or threatening to injure the complainant 
without lawful official authority and the successor has not adopted 
the attitude of his predecessor.®'^ At the suggestion of the Supreme 
Court Congress enacted a statute under wdiich successors of United 
States officers going out of office during litigation may be substituted 
for them.®® The statute supposes a suit already begun against the 


33 United States ex rel. Volpe v. 
Smith (1933) 289 U. S. 422, 77 L. Ed. 
1298, 53 S. Ct. 665. 

34 Gorham Mfg. Co. v. Wendell 
(1923) 261 U. S. 1, 67 L. Ed. 505, 43 
S. Ct, 313. 

35 Ex parte La Prade (1933) 289 
U. S. 444, 77 L. Ed. 1311, 53 S. Ct. 
682; Gorham Mfg. Co, v. Wendell 
(1923) 261 U. S. 1, 67 L. Ed. 505, 43 
S. Ct. 313. 

86 Gorham Mfg. Co. v. Wendell 
(1923) 261 U. S, 1, 67 L. Ed. 505, 43 
S. Ct. 313. 

37 Ex parte La Prade (1933) 289 
U. S. 444, 77 L. Ed. 1311, 53 S. Ct. 
682. 

38 Gorham Mfg. Co. v. Wendell 
(1923) 261 TJ. S. 1, 67 L. Ed. 505, 43 


S. Ct. 313. 

28 USCA, ‘ ‘ § 780. Survival of ac- 
tions, suits or proceedings — 

‘ ‘ (a) By or against officer of 
United States, District of Colunihia, 
Canal Zone, or territory or insular 
possession of United States, or of 
county, and so forth, of such terri- 
tory or insular possession. Where, 
during the pendency of an action, 
suit, or other proceeding brought by 
or against an officer of the United 
States, or of the District of Columbia, 
or the Canal Zone, or of a Territory 
or an insular possession of the United 
States, or of a county, city, or other 
governmental agency of such Terri- 
tory or insular possession, and relat- 
ing to the present or future discharge 
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predecessor during liis lifetime. The liability is still personal, as ix 
was before the statute. There is no new statutory liability attached 
to the office and passing to successors.®® And this statute is not an 
enabling act in the case of state officers.^ Federal courts can, how- 
ever, avail themselves of any state provision for substitution of suc- 
cessors of state officers in suits to enjoin action colori officii alleged 
to be unauthorized or unconstitutional. Practically the question in 
such cases is not personal at all, and it is important to the state that it 
be disposed of promptly. Hence, when state officers consent, federal 
courts need not be astute to enforce the abatement of the suit if any 
basis at all can be found in state law or the practice of state courts 
for the substitution of successors in office.^^ Such a basis, sufficient 
for the Supreme Court to grant substitution, is an inference, drawn 
from a dictum in a state case, and from the fact that such substi- 
tutions have in fact been made in cases appealed to the Supreme 
Court, although the law passed there without notice.^® 

of his official duties, such officer dies, cer’s death or separation from the 
resigns, or otherwise ceases to hold office. 

such office, it shall he competent for “ (<i) Notice of application for 

the court wherein the action, suit, or substitution of parties. Before a sub- 

proceeding is pending, whether the stitution under this section is made, 

court be one of first instance or an the party or officer to be affected, un- 
appellate tribunal, to permit the cause less expressly consenting thereto, 

to be continued and maintained by must be given reasonable notice of 
or against the successor in office of the application therefor and accorded 

such officer, if -within six months af- an opportunity to present any objec- 

ter his death or separation from the tion which he may have. (Feb. 8, 

office it be satisfactorily showm to 1899, c. 121, 30 Stat. 822; Feta. 13, 
the court that there is a substantial 1925, e. 229, §11, 43 Stat. 941.)” 
need for so continuing and maintain- Smietanka v. Indiana Steel Co. 

ing the cause and obtaining an ad- (1921) 257 U. S. 1, 66 L. Ed. 99, 42 
judication of the questions involved. S. Ct. 1. 

” (b) Bp or against officer of ^Gorham Mfg. Go. v. Wendell 

State, county, city, and so forth. (1923) 261 tl. S. 1, 67 L. Ed. 505, 43 
Similar proceedings may be had and S, Ct. 313, 

taken w'here an action, suit, or pro- 41 Gorham Mfg. Co. v. Wendell 

ceeding brought by or against an offi- (1923) 261 TJ. S. 1, 67 L. Ed. 505, 
cer of a State, or of a county, city, or 43 S. Ct. 313. 

other governmental agency of a 42 Gorham Mfg. Co, v. Wendell 

State, is pending in a court of the (1923) 261 TJ. S. 1, 67 L. Ed. 505, 
United States at the time of the offi- 43 S. Ct. 313. 
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§ 723. Intervention. 

Conditions for intervention are set forth in Eule 24 of the Federal 
Eules of Civil Procedure, and certain statutes.*^ 

It is the universal practice, sustained by authority, that the only 
mode of judicial relief ag-ainst unreasonable rates is by suit against 
the governmental authority which established them or is charged with 
the duty of enforcing them.^® Hence, in a suit to enjoin the enforce- 
ment of telephone rate orders of a state commission, the commission 
is the necessary defendant. Wliere the commission’s counsel and the 
attorney-general of the state are already parties defendant, a city, 
whose only interest is as a subscriber with no control over the rates, 
and no direct interest in them, since its rates are fixed by special con- 


tract, is not a necessary party. It 

43 Eule 24 of the Federal Eules of 
Civil Procedure: 

‘'Eule 24. Intervention 

“(a) Intervention of Eight. Upon 
timely application anyone shall be 
permitted to intervene in an action: 
(1) When a statute of the United 
States confers an unconditional right 
to intervene; or (2) when the repre- 
sentation of the applicant’s interest 
by existing parties is or may be in- 
adequate and the applicant is or may 
be bound by a judgment in the ac- 
tion; or (3) when the applicant is so 
situated as to be adversely affected 
by a distribution or other disposition 
of property in the custody of the 
court or of an officer thereof. 

“■■(b) Permissive Intervention. 
Upon timely application anyone may 
be permitted to intervene in an ac- 
tion: (1) when a statute of the 

United States confers a conditional 
right to intervene; or (2) when an 
applicant’s claim or defense and the 
main action have a question of law 
or fact in common. In exercising its 
discretion the court shall consider 
whether the intervention will unduly 
delay or prejudice the adjudication 
of the rights of the original parties. 


IS completely in tlie discretion of 

“(e) Procedure. A person desir- 
ing to intervene shall serve a motion 
to intervene upon all parties affected 
thereby. The motion shall state the 
grounds therefor and shall be accom- 
panied by a pleading setting forth 
the claim or defense for which inter- 
vention is sought. The same proce- 
dure shall be followed when a statute 
of the United States gives a right 
to intervene. When the constitution- 
ality of an act of Congress affecting 
the public interest is drawn in ques- 
tion in any action to which the United 
States or an officer, agency, or em- 
ployee thereof is not a party, the 
court shall notify the Attorney Gen- 
eral of the United States as provided 
in the Act of August 24, 1937, c. 754, 
§ 1 .” 

44 Interstate Commerce Commission. 

28 USOA 45a. 

Secretary of Agriculture. 

7 USCA 1115 (d). 

45 City of New York v. New York 
Telephone Co. (1923) 261 U. S. 312, 
67 L. Ed. 673, 43 S. Ct. 372; In re 
Engelhard & Sons Co. (1914) 231 
U. S. 646, 58 L. Ed. 416, 34 S. Ct, 
258. 
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the federal district court to refuse its application to intervene as a 
party defendant.*® The commission adequately represents the sub- 
scribers in the city.^”^ Similarly, where a utility sues a city to enjoin 
the enforcement of rates prescribed by the city, the city represents 
all interested parties. It is not competent for each individual having; 
dealings with the regulated company to raise a contest in the courts 
over the questions which ought to be settled in this general and con- 
clusive way.^® 

Parties directly affected by a challenged administrative order and 
in a position not substantiallji^ different from that of plaintiff or de- 
fendant may be granted permission to intervene.*® In a suit by a 
utility to enjoin the enforcement of an administrative order prescrib- 
ing rates for electricity supiDlied to it by a second utility, the second 
utility was held to be a proper though not indispensable party.®® 

In a suit brought against a United States attorney to restrain a 
criminal prosecution, an agency which made the findings upon the 
basis of which a second agency made the administrative order in 
question, may intervene.®^ 

All proper parties in interest, ineluding states, may intervene in 
suits brought under the Urgent Deficiencies Act.®® 


§ 724. Process Matters. 

A complaint in a suit for judicial review ordinarily should be served 
so as to comply with the ordinary rules for acquiring jurisdiction 
over the defendants. These of course vary with the circumstances 
relating to particular agencies. The Federal Rules of Civil Procedure 
contain general provisions , for service of process upon officers or 
agencies of the United States.®® 


46 City of New York v. New Tork 
Telephone Co. (1923) 261 U. S. 312, 
67 L. Ed. 673, 43 S. Ot. 372. 

47 City of New York v. New York 
Telephone Co. (1923) 261 U. S. 312, 
67 L. Ed. 673, 43 S. Ct. 372. 

48 In re Engelhard & Sons Co. 
(1914) 231 TJ. S. 646, 58 L. Ed. 416, 
34 S. Ct. 258. 

49 Western Union Telegraph Co. v. 
Industrial Commission (D. 0. D. 
Minn., 4th Div., 1938) 24 P. Supp. 
370. 

50 Wichita Railroad & Light Co. v. 
Public Utilities Commission (1922) 


260 U. S. 48, 67 L. Ed. 124, 43 S. Ct. 
51. 

SI Shields V. Utah Idaho C. E. Co. 
(1938) 305 U. S. 177, 83 L. Ed. Ill, 
59 S. Ct. 160. 

68 28 USCA 45a. Texas v. Inter- 
state Commerce Commission (1922) 
258 U. S. 158, 66 L. Ed. 531, 42 S. 
Ct. 261. 

SSEule 4 (d) (5) of the Federal 
Rules of Civil Procedure: 

“Rule 4. Process 
“ (<3.) Summons; Personal Service. 
The summons and complaint shall bo 
served together. The plaintiff shall 
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To tlie extent that the National Labor Eelations Board is a legal 
entity, distinct from its members as individuals, which may sue and 
be sued in respect of its appointed activities, it is located in the Dis- 
trict of Columbia, and cannot be called on as such to answer in the 
courts elsewhere, except as specially provided by law.®^ Service upon 
the regional director of the National Labor Relations Board or upon 
an attorney for the Board within any federal district except the Dis- 
trict of Columbia is not sufficient to obtain jurisdiction over the 
Board. The Federal Power Commission and the individual members 
thereof in their official capacities may be sued only in the District 
of Columbia.®® 

Under the Urgent Deficiencies Act the complaint (originally de- 
nominated “petition”®®®'), shall be forth wdth served by filing a 
copy thereof in the office of the Secretary of the Interstate Commerce 
Commission and in the Department of Justice.®’’^ Orders, writs and 
processes may run, be served, and be returnable anywhere in the 
United States.®® 


§ 725. Parties Bound by Decree. 

The customers of a utility are bound by a decree enjoining enforce- 
ment of rates prescribed by an administrative agency, since in such 
a suit the agency represents the public, including the utility’s 
customers.®® 


furnish, the person, making service 
with such copies as are necessary. 
Service shall he made as follows: 

‘ ‘ (5) Upon an officer or agency of 
the United State.s, hy serving the 
United States and hy delivering, a 
copy of the summons and of the com- 
plaint to such officer or agency. If 
the agency is a corporation the copy 
shall he delivered as provided in para- 
grax>h (3) of this subdivision of this 
rule. ” 

54 Bradley Lumber Co. v. National 
Labor Eelations Board (C. C. A. 5th, 
1936) 84 F. (2d) 97, cert. den. 299 U. 
S. 559, 81 L. Ed. 411, 57 S. Ct. 21. 

55 International Holders Union v. 
Nationa,! Labor Eelations Board (D. C. 
E. D. Pa., 1939) 26 E. Supp. 423; 


Eemington Eand v. Lind (D. C. W. D. 
N, Y., 1936) 16 F. Supp. 666 (NLEB) ; 
Jamestown Veneer & Plywood Corp. 
V. National Labor Eelations Board 
(B. 0. AV. D. N. T., 1936) 13 F. Supp. 
405. 

56 Kentucky Natural Gas Corp. v. 
Public Service Commission (D. 0. E. 
D. Ky., 1939) 28 F. Supp. 509. 

66a All statutes which contain the 
word “petition” for use in the dis- 
trict courts are modified by Eule 7 of 
the Eules of Civil Procedure, which 
specifies that, for pleadings,” there 
shall be a complaint. . . . ” 

57 28 USCA 45. 

63 28 USCA 44. 

59 Smith V. Illinois Bell Telephone 
Co. (1926) 270 U. S. 587, 70 L. Ed. 
747, 46 S. Ct. 408. 
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PLEADINGS, MOTIONS, INTEREOGATORIES, 

AND STIPULATIONS 

§ 726. Complaints in General. 

§ 727. — Claim of Deprivation of Constitutional Eights Should Be Carefully 
Pleaded. 

§ 728. Eate Cases. 

§ 729, —Claim of Denial of Opportunity to Know and Meet Opposing Claims. 
§ 730. — Lack of Substantial Evidence. 

§ 731. Answers. 

§ 732. Motions. 

§ 733. Interrogatories. 

§ 734. Stipulations. 


§ 726. Complaints in General. 

Pleading's in suits involving judicial review have no special nature 
and are governed by the ordinary rules applicable to pleadings gener- 
ally.i The complaint is by statute sometimes denominated ‘ ‘ petition, ’ ’ 
but acquires no special characteristics by that name.® "Where an 
“appeal” to the courts from an administrative order is the mode of 
review, it is said that the petition for appeal is the complaint.® 

In general a complaint in a suit involving' judicial review, must set 
forth allegations of fact which specifically raise the questions of law 
concerning which review is sought. Judicial review being on ques- 
tions of law only, the function of the complaint is to serve as an 
assignment of errors as well as a statement of facts. Conduct of such 


1 Eule 7 (a) of the Federal Rules of 
Civil Procedure, 

“Eule 7. Pleadings Allowed^ Form 
of Motions 

“(a) Pleadings. There shall be a 
complaint and an answer; and there 
shall be a reply, if the answer con- 
tains a counterclaim denominated as 
such; an answer to a cross-claim, if 
the answer contains a cross-claim; a 
third-party complaint, if leave is 
given under Rule' 14 to summon a 
person who was not an original party; 
and there shall be a third-party an- 


swer, if a third-party complaint is 
served. No other pleadings shall be 
allowed, except that the court may 
order a reply to an answer or a third- 
party answer.” 

2 See, for instance, the Urgent De- 
ficiencies Act, 28 USOA 45. However, 
the word “petition” has been changed 
to “complaint” by Eule 7(a) of the 
Federal Eules of Civil Procedure. 

3 Public Service Commission v. 
Havemeyer (1936) 296 U. S. 506, 80 
L. Ed. 357, 56 S. Ct. 360. 
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a suit primarily resembles the conduct of an appeal, except where a 
trial de novo is had. While common-law formality is not required, 
issues on judicial review of administrative action must be raised by 
pleadings rather than briefs.^ So far as concerns the enforcement 
of administrative orders, the court of original jurisdiction is a nisi- 
prius tribunal, and complaint and answer should contain allegations 
of fact to frame the issues,® and establish a ease or controversy re- 
quiring exercise of the judicial power. The same is true of suits to 
enjoin enforcement of, suspend, annul, or set aside administrative 
orders. Thus an objection so fundamental as that an order of the 
Interstate Commerce Commission exceeds its jurisdiction insofar as 
it applies to intrastate movements, will not be considered on appeal 
where not pleaded.® 

A complaint must ordinarily show that plaintiff has, or represents 
others having, a legal right or interest that will be injuriously affected 
by the order attacked,’’^ or other facts which establish legal standing 
to contest administrative action.® Matters in the nature of evidence 
which ordinarily should be set forth in a bill of particulars need not 
however be disclosed, if allegations of ultimate fact establish legal 
standing to sue.® 

It is good practice to attach to the complaint as exhibits exact 
copies of all administrative reports and orders involved, including 
any other reports and orders incorporated therein by reference. This 
serves the convenience of the court and all parties and removes ques- 
tions as to the accuracy of the administrative findings and orders 
at the outset of the case. This practice is sanctioned by Rule 10 of 
the Federal Rules of Civil Procedure.^® 


4 National Labor Eolations Board 
V. Lund (C. C. A. 8th, 1939) 103 F. 
(2d) 815. 

5 National Labor Eolations Board 
V. Biles Coleman Lumber Co. (C, 0. A. 
9tli, 1938) 98 F. (2d) 18. 

6 Kansas City Southern E. Co. v. 
United States (1931) 282 IT. S. 760, 
75 L. Ed. 684, 51 S. Ct. 304. 

7 Moffat Tunnel League v. United 
States (1933) 289 U. S. 113, 77 L. 
Ed. 1069, 53 S. Ct. 543. 

8 See Florida Broadcasting Co. v. 
Federal Communications Commission 
(1939) 71 App. D. C. 231, 109 F. (2d) 
668 . 


9 Florida Broadcasting Co. v. Fed- 
eral Communications Commission 
(1939) 71 App. D. C. 231, 109 F. (2d) 
668. See Prendergast v. New York 
Telephone Co. (1923) 262 U, S. 43, 
67 L. Ed. 853, 43 S. Ct. 466. 

I'OEule 10 (e) of the Federal Eules 
of Civil Procedure: 

“Eule 10. Form of Pleadings 
“(c) Adoption by Eeference; Ex- 
hibits. Statements in a pleading may 
be adopted by reference in a different 
part of the same pleading or in an- 
other pleading or in any motion. A 
copy of any written instrument which 
is an exhibit to a pleading is a part 
thereof for all purposes. ” 
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An adininistrative finding relied on must be set forth in the com- 
plaint or it will not be considered by the court. This has especial 
application in suits to enforce administrative orders.^^ 

The acts of adininistrative agents, and their decisions and official 
documents, may be pleaded simplj^ under Rule 9 of the Federal Rules 
of Civil Proeedure.^^ 

g 727. — Claim of Deprivation of Constitutional Eights Should 
Be OareMiy Pleaded. 

Wliere a party claims that it has been deprived of a constitutional 
right, it should set forth plainly by direct allegations in its complaint 
the facts by which it intends at the trial to establish the clai' 
Other-wise he may lose on the pleadings. The Supreme Court has 
frecpiently said, especially in confiscation cases, that a mere allegation 
of repugnance to the Fourteenth Amendment is not enough to state 
a cause of action to restrain the enforeement of a statute or adminis- 
trative order.^^ There is no right to a trial de novo even upon a 
constitutional question unless the pleadings on judicial review sho-w 

11 National Labor Relations Board Secretary of Agriculture. 

V. Sands Mfg. Co. (1989) 306 IT. S. Denver Union Stock Yard Co. v. 
332, 83 L. Ed. 682, 59 S. Ct. 508. United States (1938) 304 U. S. 470, 

18 Rule 9 (d) (e) of the Federal 82 L. Ed. 1469, 58 S. Ct. 990. 

Rules of Civil Procedure: State Agencies. 

'^‘Rule 9. Pleading Special Matters Borden’s Farm Products Co. v. 

* * * Baldwin (1934) 293 U. S. 194, 79 L. 

''(d) Official Document or Act. Ed. 281, 55 S. Ct. 187; Hegeman 

In pleading an official document or Farms Corp. v. Baldwin (1934) 293 
official act it is sufficient to aver that U. S. 163, 79 L. Ed. 259, 55 S. Ct. 7; 
the document was issued or the act Public Service Commission v. Great 
done in compliance with law. Northern Utilities Co. (1933) 289 U. 

"(e) Judgment. In pleading a S. 130, 77 L, Ed. 1080, 53 S. Ct. 546; 
judgment or decision of a domestic Aetna Ins. Co. v. Hyde (1928) 275 
or foreign court, judicial or quasi- U. S. 440, 72 L. Ed. 357, 48 S. Ct. 
judicial tribunal, or of a board or 174. See also Prendei’gast v. New 
officer, it is sufficient to aver the York Telephone Co. (1923) 262 U. S. 
judgment or decision without setting 43, 67 D. Ed. 853, 43 S. Ct. 466. 
forth matter showing jurisdiction to 14 Borden’s Farm Products Co. v. 
render it.” Baldwin (1934) 293 U. S. 194, 79 L. 

13 Interstate Commerce Commission. Ed. 281, 55 S. Ct. 187; Hegeman 

Beaumont, S. L, & W. R. Co. v. Farms Corp. v. Baldwin (1934) 293 U. 
United States (1930) 282 U. S. 74, 75 S. 163, 79 L. Ed. 259, 55 S. Ct. 7; 
L. Ed. 221, 51 S. Ct. 1. Public Service Commission v. Great 

National Labor Relations Board. Northern Utilities Co. (1933) 289 U. 

National Labor Relations Board v. S. 130, 77 L. Ed. 1080, 53 S. Ct. 546; 
Biles Coleman Lumber Co. (0. 0. A. Aetna Ins. Co. v. Hyde (1928) 275 
9th, 1938) 98 F. (2d) 18. U. S., 440, 72 L. Ed. 357, 48 S. Ct. 174. 
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that the party complaining of administrative action has established a 
triable issue. The burden of showing arbitrariness is not sustained 
by making general allegations which are merely the general conclusions 
of law or fact. The facts which are relied upon to rebut the i^re- 
sumption of constitutionality must be specifically set forth. Thus a 
motion to dismiss, like a demurrer, admits only facts well pleaded.^® 
Where evidence taken by an agency is not before the court, and 
the general allegations of the bill state, in substance, the judgment 
of the pleader as to what such evidence did not establish or tend to 
establish, the allegations are utterly insufficient to justify the court 
in enjoining an order on the ground that the agency denied the hear- 
ing contemplated by the statute, or by its arbitrary action was guilty 
of an abuse of power. Nor is a reviewing court compelled to 
search the administrative record for undesignated error claimed upon 
an omnibus assertion.^® Where all the stock fire insurance companies 
in a state join in a suit to set aside a state rate order, and the com- 
plaint alleges that the aggregate return is confiscatory, but does not 
allege any facts to show that the rates are confiscatory as to any 
company, or that there is any joint interest, or that each company is 
so well and economically organized and carried on that all are entitled, 
as of right protected by the Constitution, to premiums amounting in 
the aggregate to enough to yield a reasonable return to all the compa- 
nies, no federal question is presented.^® It is specifically not decided 
whether, on any state of facts, all would be jointly entitled to such 
protection.®^ A motion to strike the transcript of the record of the 
administrative hearing is not the proper way to bring before the court 
the contention that a fair hearing was denied, because the court must 
examine the merits of the case so as to understand the pertinency of 
excluded matter to the case as a Avhole.®^ 


15 Quon Quon Poy v. Jolmson 
(1927) 273 U. S. 352, 71 L. Ed. 680, 
47 S. Ct. 346. 

16 Pacific States Box & Basket Co. 
V. White (1935) 296 U. S. 176, 80 L. 
Ed. 138, 56 S. Ct. 159, 101 A. L. B. 
853. 

17 Louisville & N. E. Co. v. Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48. 

18 North W^hittier Heiglits Citrus 
Ass’n V. National Labor Belations 
Board (C. C. A. 9th, 1940) 109 E. 
(2d) 76, cert. den. 310 U. S. 632, 84 


L. Ed. 1402, 60 S. Ct. 1075. 

19 Aetna Ins. Co. v. Hyde (1928) 
275 U. S. 440, 72 L. Ed. 357, 48 S. Ct. 
174. See American Commission Co. 
V. United States (D. 0. D. Colo., 
1935) 11 E. Supp. 965 (Secy, of Agri- 
culture) . 

80 Aetna Ins. Go, v. Hyde (1928) 
275 U. S, 440, 72 L. Ed. 357, 48 S. Ct. 
174. 

21 California Lumbermen ’s Council 
V. Federal Trade Commission (0. 0. 
A. 9th, 1939) 103 E. (2d) 304. 
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The issue as to -whether procedural due process has been denied 
may be raised by answer in a suit to enforce an administrative order, 
or in a complaint to enjoin enforcement of, suspend, annul, or set 
aside such an order.^^ 


§ 728. Rate Cases. 

An allegation merely asserting in general language that rates are 
confiscatory is insufficient. The facts relied on must be specifically 
set forth, and from them it must clearly appear that the rates w^ould 
necessarily deny just compensation to the plaintiff and deprive it of 
its property without due process of law.^® In state rate cases, failure 
to alleg-e confiscation properly will be fatal to an attempt to appeal 
from the decision of the highest state court upholding an order. A 
mere allegation of denial of due process presents no federal question.^^ 
The jurisdiction of the Supreme Court to set aside state made rates 
will only be exercised in clear cases.^®^ Confiscation is not alleged by 
the statement that rates are unreasonable and absurdly low.^® A 
bill which does not show the value of the property employed, the ex- 
penses of operation, or the return which would be permitted under 
the rates prescribed, but which contains a mere allegation of loss of 
revenue, is insufficient. It may be supposed, other things being equal, 
that a reduction in rates found to be excessive will cause a loss in 
revenue. The question is not simply as to the amount of reduction, 
but whether the rates as fixed would allow a fair return.^’^ And where 


22 See National Labor Relations 
Board v. Cherry Cotton Mills (C. C. 
A. 5th, 1938) 98 B. (2d) 444. 

23 Public Service Commission v. 
Great Northern Utilities Co. (1933) 
289 U. S. 130, 77 L. Ed. 1080, 53 S. Ct. 
546 j Aetna Ins. Co. v. Hyde (1928) 
275 U. S. 440, 72 L. Ed. 357, 48 S. 
Ct. 174. 

‘‘It is a well-established rule that 
an allegation merely asserting in gen- 
eral language that rates are confis- 
catory is not sufficient and that, in 
order to invoke constitutional pro- 
tection, the facta relied on must be 
specifically set forth and from them 
it must clearly appear that the rates 
would necessarily deny to plaintiff 
just compensation and deprive it of 
its property without due process of 


law.'’ (Mr. Justice Butler in Public 
Service Commission v. Great North- 
ern Utilities Co. (1933) 289 U. S. 130, 
136, 137, 77 L. Ed. 1080, 53 S. Ct. 
546.) 

24 Bell Telephone Co. v. Pennsyl- 
vania Public Utility Commission 
(1940) 309 U. S. 30, 84 L. Ed. 563, 
60 S. Ct. 411. 

25 Aetna Ins. Co. v. Hyde (1928) 
275 U. S. 440, 72 L. Ed. 357, 48 S. Ct. 
174. 

26 Louisville & N. E. Co. v. Siler 
(C. C. E. D. Ky., 1911) 186 F. Supp. 
176, aff’d 231 U. S. 298, 58 L. Ed. 
229, 34 S. Ct. 48. 

27 Louisville & N. R. Co. v. Garrett 
(1913) 231 U. S. 298, 58 L. Ed. 229, 
34 S. Ct. 48. 
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it is contended that value has been set too low, it is not good pleading 
to allege that the values upon which the return was estimated are not 
the true values, but not to allege what the true values were. This 
does not properly tender the issue upon the question of value.^^ Thus 
the complaint should set forth the ultimate facts which furnish the 
basis for the relief sought, such as cost of property in service, cost 
of reproduction, fair and reasonable value, probable rate of return, 
and that such return is below a fair rate of return, rather than long 
statements of evidence on which such conclusions of fact rest.®® 


§ 729. — Claim of Denial of Opportunity to Know and Meet Op- 
posing Claims. 

Since the constitutional principles of procedural due process are 
principles of substance rather than form,®® the complaint must show 
that the substantial requirements of procedural due process have not 
been met. Unless it shows this fact, the fact that in some formal as- 
pects the opportunity to know and meet opposing claims was denied 
has no legal significance. In other words, allegations of the particular 
ways in which such opportunity has been denied are of value only 
when they have a cumulative effect of substantial force. If, on the 
other hand, they show that, in substance, such opportunity has been 
afforded, allegations of isolated instances in which it was denied 
cannot give the bill legal sufficiency so far as denial of procedural 
due process is concerned. Thus it is proper to set forth in a complaint 
the series of acts which resulted in denial of the right to know and 
meet opposing claims.®^ For instance, allegations that an examiner ’s 
report was refused and that there was no oral or written argument 
before the agency must be met and tried in an appropriate case.®® 


§ 730. — Lack of Substantial Evidence. 

That there was not substantial evidence to support an administra- 
tive finding must be taken as a fact from an appropriate allegation in 
a complaint upon a motion to dismiss directed to the face of the com- 


88 Dayton-Goose Creek By. Co. v. 
United States (1924) 263 V. S. 456, 
68 L. Ed. 388, 44 S. Ot. 169, 33 A. L. 
R. 472. 

29 Prendergast v. New York Tele- 
phone Co. (1923) 262 U. S. 43, 67 L. 
Ed. 853, 43 S. Ct. 466. 

30 See § 274 et seq. 


31 See the first two Morgan cases 
(1936) 298 U. S. 468, SO L. Ed. 1288, 
56 S. Ct. 906, and (1938) 304 U. S. 
1, 82 L. Ed. 1129, 58 S. Ct. 773, re- 
hearing denied 304 U. S. 23, 82 L. Ed. 
1135, 58 S. Ct. 999. 

38 Morgan v. United States (1936) 
298 U. S. 468, 80 L. Ed. 1288, 56 S. 
Ct. 906. 
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lilaint.®^ All allegation that an administrative finding is unsupported 
by evidence is a mere conclusion where the administrative record is 
before the court.^^ 

§ 731. Answers. 

A party defending a suit for judicial review should raise issues by 
answer rather than in briefs.^® In a suit to enforce an administrative 
order, denial of procedural due process may be pleaded as an affirm- 
ative defense.^® 

Under Rule 13 of the Federal Rules of Civil Procedure, a wude 
variety of counterclaims may be interposed. 

Suits brought under the Urgent Deficiencies Act are to suspend, 
enjoin, annul or set aside an order, and have a peculiar nature 
as such. The statute has been held to confer special jurisdiction 
confined to special issues, i. e., the validity of certain administrative 
orders. Hence counterclaims not arising out of or related to the 
subject matter of such a special suit have been held to be not properly 
interposed under Equity Rule 30.^'^ For instance, a counterclaim 
based on a violation of section 1 (18) of the Interstate Commerce 
Act has been held insufficient to constitute a cause of action within 
the jurisdiction of a court specially convened under the Urgent Defi- 
ciencies Act.®® 


§ 732. Motions. 

Motions are made in suits involving judicial review as in other types 
of suits. In fact, motions to dismiss are perhaps more common since 
they raise the questions of law which comprise the issues. A motion 
for judgment on the pleadings, in suits for an injunction against con- 
fiscatory rates, may be made and granted in a proper case, as in other 
suits.^® 


S3 The Ohieago Junction Case 
(1924) 264 U. S. 258, 68 L. Ed. 667, 
44 S. Ct. 317. 

34 Isthmian S. S. Co. v. ITnited 
States (D. C. S. D. N. Y., 1931) 53 
P. (2d) 251. 

35 National Labor Relations Board 
V. Biles Coleman Lumber Co. (C. C. A. 
9th, 1938) 98 P. (2d) 18. 

36 National Labor Relations Board 
V. Biles Coleman Lumber Co. (C. C. A. 
9th, 1938) 98 P. (2d) 18. See Na- 
tional Labor Relations Board v. 


Cherry Cotton Mills (0. 0. A. 5th, 
1938) 98 P. (2d) 444. 

86a See § 633 et seq. 

37 Powell V. United States (1937) 
300 U. S. 276, 81 L. Ed. 643, 57 S. 
Ct. 470. 

38 49 USCA 1 (18). 

se Powell V. United States (1937) 
300 U. S. 276, 81 L. Ed. 643, 57 S. Ct. 
470. 

40 Oklahoma Gas & Electric Co. v. 
Corporation Commission (B. 0. W. B. 


Okla., 1932) 1 P. Supp. 966. 
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§ 733. Interrog’atories. 

Eule 33 of tlie Federal Eules of Civil Procedure provides for tlie 
service of and answers to interrogatories.^^ 

An administrative, agency may be ordered to file answers to inter- 
rogatories for discovery of methods used in the agency's proceedings 
which do not comply with the requisites of procedural due process.^ 
But interrogatories may be objected to where they do not adequately 
tend to establish denial of procedural due process.^® Interrogatories 
may not be used to pry into the deliberations of members of an ad- 
ministrative agency, since these have the same immunity accorded to 
juries and other fact-finding tribunals,^ 


§ 734. Stipulations. 

An employer who signed a stipulation by which he consented to the 
entry of a decree enforcing an order of the National Labor Kelations 
Board could not thereafter object to the entry of a consent order 
enforcing the Board's order, and could not go outside the provisions 


41 Rule 33 of the Federal Rules of 
Civil Procedure: 

‘‘Rule 33. Interrogatories to Par- 
ties 

“Any party may serve upon any 
adverse party written interrogatories 
to be answered by the party served 
or, if the party served is a public or 
private corporation or a partnership 
or association, by an officer thereof 
competent to testify in its behalf. 
The interrogatories shall be answered 
separately and fully in writing under 
oath. The answers shall be signed 
by the person making themj and the 
party upon whom the interrogatories 
have been served shall serve a copy 
of the answers on the party sub- 
mitting the interrogatories within 15 
days after the delivery of the in- 
terrogatories, unless the court, on mo- 
tion and notice and for good cause 
shown, enlarges or shortens the time. 
Objections to any interrogatories may 
be presented to the court within 10 
days after service thereof, with no- 
tice as in case of a motion; and an- 
swers shall bo deferred until the ob- 


jections are determined, which shall 
be at as early a time as is practicable. 
No party may, without leave of court, 
serve more than one set of interroga- 
tories to be answered by the same 
party.” 

42 National Labor Relations Board. 

Inland Steel Co, v. National Labor 
Relations Board (C. C. A. 7th, 1939) 
105 F. (2d) 246; “S' National Labor 
Relations Board v. Cherry Cotton 
Mills (C. C. A. 5th, 1938) 98 F. (2d) 
444; National Labor Relations Board 
V. Lane Cotton Mills Co. (0. C. A. 
5th, 1940) 108 F. (2d) 568. 

Secretary of Agriculture. 

See Morgan v. United States 
(1936) 298 U. S. 468, 80 L. Ed. 1288, 
56 S. Ct. 906. 

43 National Labor Relations Board 
V. Lane Cotton Mills Co. (C. C. A. 
5th, 1940) 108 F. (2d) 568; Inland 
Steel Co. V. National Labor Relations 
Board (C. C. A. 7th, 1939) 105 F. 
(2d) 246. 

44 National Labor Relations Board 
V. Botany Worsted Mills (0. 0. A. 
3d, 1939) 106 F. (2d) 263. 


705 



§734 


Fedeeal. Administeative Law 


of the stipulation to show reasons for not following the express terms 
thereof.'^® Where a cease and desist order of the National Labor 
Eelations Board had been made in pursuance of a formal stipulation 
of the parties, an employer thereafter objecting to proposed vacation 
of the order and suggesting that any further proceeding should be in 
the form of enforcement proceedings or pursuant to a proper and 
valid charge, is estopped from objecting to the enforcement of the 
order on petition of the Board to a court.^® 

45 National Labor Relations Board 46 National Labor Relations Board 
V. Gerling Furniture Mfg. Co. (C. C. v. Pure Oil Co. (C. C. A. 5th, 1939) 
A. 7th, 1939) 103 F. (2d) 663. 103 F. (2d) 497. 
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§ 735. In General. 

Ill complex rate cases involving a claim of confiscation the prac- 
tice of referring the issues to a competent master to hear and report 
is not uncommon, 1 and has been said to be the better practice.^ 
Broad provisions for referring matters to masters are contained in 
Rule 53 of the Federal Rules of Civil Procedure. 

A master ’s report is ordinarily brought before the court by motion 
to confirm the report and exceptions to any findings of fact or con- 
clusions of law stated therein.® The findings may then be scrutinized 
by the court of original jurisdiction, and if sustained by that court, 


may be examined upon appeal by 

1 Interstate Commerce Commission. 

Interstate Commerce Commission v. 
Union Pac. R. Co. (1912) 222 U. S. 
541, 56 L. Ed. 308, 32 S, Ct. 108, 

State Agencies. 

Me Cart v. Indianapolis Water Co. 
(1938) 302 U. S. 419, 82 L. Ed. 336, 
58 S. Ct. 324; Wabash Valley Electric 
Co. V. Young (1933) 287 U. S. 488, 
77 L. Ed. 447, 53 S. Ct. 234; Galveston 
Electric Co. v. Galveston (1922) 258 

U. S. 388, 66 L. Ed. 678, 42 S. Ct. 
351; Lincoln Gas & Electric Light Co. 

V. Lincoln (1919) 250 U. S. 256, 63 
L, Ed. 968, 39 S. Ct. 454; Denver v. 
Denver Union Water Co. (1918) 246 
U. S. 178, 62 L. Ed. 649, 38 S. Ct. 278; 
Des Moines Gas Co. v. Des Moines 
(1915) 238 U. S. 153, 59 L. Ed. 1244, 
35 S. Ct. 811; The Minnesota Rate 


an appellate court.^ 

Cases (1913) 230 U. S. 352, 57 L. Ed. 
1511, 33 S. Ct, 729; Knoxville v. 
Knoxville Water Co. (1909) 212 U. S. 
1, 53 L. Ed. 371, 29 S, Ct. 148; Inter- 
national Ry. Co. V. Prendergast (D. 
C. W. D. N. Y., 1930) 52 F. (2d) 293; 
Cambridge Electric Light Co. v. At- 
will (D. C. D. Mass., 1928) 25 F. 
(2d) 485. 

2 Chicago, M. & St. P. R. Co. v. 
Tompkins (1900) 176 U. S. 167, 44 
L. Ed. 417, 20 S. Ct. 336. 

3 See Denver v. Denver Union 
Water Co. (1918) 246 U. S. 178, 62 
L. Ed, 649, 38 S. Ct. 278; Interna- 
tional Ry. Co. V. Prendergast (D. C. 

W. D. N. Y., 1932) 1 F. Supp. 623. 

4 Chicago, M. & St. P. E. Co. v. 
Tompkins (1900) 176 U. S. 167, 44 L. 
Ed. 417, 20 S. Ct. 336. 
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INTERLOCUTORY AND TEMPORARY INJUNCTIONS 
AND TEMPORARY RESTRAINING ORDERS 

§ 736. In General. 

§ 737. Judicial Code Section 266 Cases: Single Judge May Grant Temporary 
Stay. 

§ 738. — Interlocutory Injunction Invalid Unless Court Makes Findings of 
Fact and Conclusions of Law. 

§ 739. Effect of Interlocutory Injunctions and Stays. 


§ 736. In General. 


Grammatically there are several types of interlocutory or tem- 
porary injunctions. Chief among them in the federal courts is the 
interlocutory injunction, designed to maintain the status quo pending 
final determination of the case. The interlocutory injunction is the 
subject of section 266 of the Judicial Code, relating to state adminis- 
trative orders,^ the Urgent Deficiencies Act relating to orders of the 
Interstate Commerce Commission, Secretary of Agriculture, and other 
agencies, and other acts relating to judicial review of orders of fed- 
eral administrative agencies. 

The cases sometimes refer to an interlocutory injunction as a “pre- 
liminary” or “temporary” injunction.^ It is not uncommon practice 
for the parties to stipulate that the case may be finally disposed of on 
application for an interlocutory injunction, where the facts can be 
fully developed on such application without proceeding to trial or 
final hearing. 

Where, on an application for an interlocutory injunction against 
enforcement of an administrative order, the agency agreed not to 
take steps to enforce the order before the District Court’s decision on 
said application, it is not necessary to grant a temporary injunction to 
protect the party from penalties for noiieomplianee during suit.® 


1 See § 672 et seq. 
la See § 633 et seq. 

2 See Mayo v. Lakeland Highlands 
Canning Co. (1940) 309 U. S. 310, 84 
L. Ed. 774, 60 S. Ct. 517, But see 
Natural Gas Pipeline Co. v. Slattery 


(1937) 302 U. S. 300, 82 L. Ed. 276, 58 
S. Ct. 199. 

8 Natural Gas Pipeline Co, v. 
Slattery (1937) 302 U. S. 300, 82 L. 
Ed. 276, 58 S. Ct. 199. 



Tempoeaey Injuitctioets and Resteaining Oedees § 736 


Belief pendente lite ag-ainst the operation of an administrative 
order may be granted, in an appropriate case, where the party attack- 
ing the order is not clearly without standing to do so.^ But prelim- 
inary injunctive relief against the operation of rates promulgated by 
state regulatory bodies is granted only when it is clearly demonstrated 
that the rates in their effect are confiscatory, and where there is such 
contrariety of opinions and disputes as to appraisals and methods 
as requires full examination and cross-examination to ascertain the 
correctness of the claims made, no interlocutory injunction will be 
granted.® To warrant interference by means of an interlocutory in- 
junction, it must appear that there is a reasonable probability that 
the utility will prevail upon final hearing.® Where, however, the 
court could not determine, on the affidavits presented, whether the 
valuation and rates were confiscatory, an application for an interloc- 
utory injunction was granted on the utility’s execution of a bond 
conditioned for the return of excess charges, should they later be 
found to have been excessive.’^ In passing upon the sufficiency of a bill 
seeking an interlocutory injunction, the court considers whether the 
injury to the public caused by suspending a challenged administrative 
order outweighs the injury to the plaintiffs which would result from 
a refusal to grant the relief.® Where the effect of a preliminary 
injunction would be of a mandatory rather than a restraining char- 
acter it will not be granted.® 

A temporary restraining order may be issued pending the hearing 
and determination of an application for an interlocutory injunction.®®' 
A number of statutes provide that the institution of a suit for judicial 
review shall not, unless specifically ordered by the court, operate as 
a stay of the administrative order,^® while there are statutory pro- 


4 Saxton Coal Mining Co. v. Na- 
tional Bituminous Coal Commission 
(1938) 68 App. B. 0. 245, 96 P. (2d) 
517. 

5 International Ry, Co. v. Prender- 
gast (D. 0. W. D. N. Y., 1930) 52 P. 
(2d) 293; Cambridge Electric Light 
Co. V. Atwill (B. C. B. Mass., 1928) 
25 P. (2d) 485. 

6 Cambridge Electric Light Co. v. 
Atwill (B. C. B. Mass., 1928) 25 P. 
(2d) 485. 

7 Ohio Bell, Telephone Co. v. Public 
Utilities Commission (B. C. S. B. 
Ohio, E. Biv., 1924) 3 P. (2d) 701; 


Indiana General Service Co. v. Mc- 
Cardle (B. C., S. B. Ind., 1932) 1 P. 
Supp. 113. 

8 Snively Groves, Inc. v. Florida 
Citrus Commission (B. C., N. B. Pla., 
1938) 23 P. Supp. 600. 

9 Brand v. Pennsylvania E. Co. (B. 
C. E. B. Pa., 1938) 22 P. Supp. 569. 

9a See Rule 65 of the Federal Rules 
of Civil Procedure. 

19 Board of Tax Appeals. 

See 26 USCA 1145. 

Civil Aeronautics Authority. 

See the Civil Aeronautics Act of 


1938, 49 USCA 646 (d). 
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visions for an antomatie stay by reason of commencement of the pro- 
ceedings.^^ 

Log'ieally, therefore, there are three types of injunctions, (1) a 
temporary stay or restraining' order, effective pending application for 
an interlocutory injunction, (2) an “interlocutory,” “preliminary,” 
or “temporary” injunction, effective pending final disposition of the 
case, and (3) a permanent injunction, which finally disposes of a 
case.i^®’ 

Statutory provisions deal with the questions of notice to opponents 
of applications for temporary restraining orders and interlocutory 
injunctions, and security upon their issuanee.^^^ 


§ 737. Judicial Code Section 266 Oases: Single Judge May Grant 
Temporary Stay. 

While three judges are required to grant an interlocutory injunc- 
tion in cases arising under section 266 of the Judicial Code,^^ a single 
judge has power in such a case to grant a temporary stay or restrain- 
ing order against enforcement of the administrative action assailed 
until the hearing and determination of the application for an inter- 
locutory injunction.^® But the power of a single judge in such cases 
is then at an end. He may not vacate the stay created by his own 
order, nor may he grant a further stay pending appeal of an order 


Pederal Power Commission. 

Pecleral Power Act, 16 USCA 825- 
1 (c ) ; Natural Gas Act, 15 USCA 717- 
r (c). 

National Labor Relations Board. 

National Labor Relations Act, 29 
USCA 160 (g). 

Secretary of Agriculture. 

The Agricultural Adjustment Act 
of 1937, 7 USCA 1367; The Agri- 
cultural Adjustment Act of 1938, 7 
USCA 1367; Federal Food, Drug & 
Cosmetic Act, 21 USCA 355 (h). 
Secretary of the Interior. 

Bituminous Coal Act of 1937, 15 
USCA 836 (b). 

Secretary of War. 

33 USCA 520. 

Securities and Exchange Commission. 

Securities Act of 1933, 15 USCA 77- 
i (b); Securities Exchange Act of 
1934, 15 USCA 78 y (b); Public Util- 
ity Holding Company Act of 1936, 


15 USCA 79 X (b). See the Invest- 
ment Company Act of 1940, 15 USCA 
80a-42 (b); the Investment Advisers 
Act of 1940, 15 USCA 80b-13 (b). 
Wage and Hour Administrator. 

Pair Labor Standards Act, 29 
USCA 210 (b). 

H Secretary of the Treasury. 

The Pederal Alcohol Administra- 
tion Act, 27 USCA 204 (h). 

lia See Rule 65 of the Pederal Rules 
of Civil Procedure. 

Ill) 28 USCA 381, 382. 

12 See § 672 et seq. 

13 Cumberland Telephone & Tele- 
graph Co. V. Louisiana Public Service 
Commission (1922) 260 U. S. 212, 67 
L. Ed. 217, 43 S. Ct. 75. 

14 Cumberland Telephone & Tele- 
graph Co. V. Louisiana Public Service 
Commission (1922) 260 U. S. 212, 67 
L. Ed. 217, 43 S. Ot. 75. 
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of tlie three-judge court denying an interlocutory injunction, or 
otherwise extend the temporary stay or restraining orderd®" 


§ 738. — Interlocutory Injunction Invalid Unless Court Makes 
Findings of Fact and Conclusions of Law. 

Under Judiciary Code section 266 no interlocutory injunction can 
stand if the three-judge court does not make findings of fact and set 
forth conclusions of law to support the decree. In their absence the 
decree will, on appeal to the Supreme Court, he vacated, and the 
cause remanded to the district court. Such a statement of grounds 
of decision, as to both fact and law, is always desirable on appeal so 
that the appellate court may be adequately advised; and particularly 
where the decree, interlocutory or final, enjoins the enforcement of a 
state law or the action of state officials under state law. For then the 
respect due to the state demands that the need for nullifying the 
action of its legislature or of its executive officials be persuasively 
shown. It was to insure careful and deliberate action upon such inter- 
locutory applications that Congress required that they should be heard 
before three judgesJ’’^ This requirement of opinion and findings was 
not altered by the adoption of the same requirement in Equity Rule 
70^/^, because the Rule did not apply to interlocutory injunctions.^® 


16 Cumberland Telephone & Tele- 
graph Co. V. Louisiana Public Service 
Commission (1922) 260 XT. S. 212, 67 
L. Ed. 217, 43 S. Ct. 75. 

16 Public Service Commission v. 
Wisconsin Telephone Co. (1933) 289 
XT. S. 67, 77 L. Ed. 1036, 53 S. Ct. 514. 

''It is true, as the appellee con- 
tends, that the terms of Equity Rule 
70-%, relating to decisions of suits 
in equity, apply to decisions upon 
final hearing and do not embrace de- 
cisions upon interlocutory applica- 
tions. But the duty of the court in 
dealing -with interlocutory applica- 
tions, to which this Court had pre- 
viously directed attention, was not 
altered by the adoption of that rule. 
While an application for an interlocu- 
tory injunction does not involve a 
final determination of the merits, it 
does involve the exercise of a sound 
judicial discretion. That discretion 
can be exercised only upon a deter- 
mination, in the light of the issues 


and of the facts presented, whether 
tlie complainant has made, or has 
failed to make, such a showing of the 
gravity of his complaint as to war- 
rant interlocutory relief. Thus, if the 
issue is confiscation, the complainant 
must make a factual showing of the 
probable confiscatory effect of the 
statute or order with such clarity and 
persuasiveness as to demonstrate the 
propriety in the interest of justice, 
and in order to prevent irreparable 
injury, of restraining the State’s ac- 
tion until hearing upon the merits 
can be had.” (Mr. Chief Justice 
Hughes in Public Service Commission 
V. Wisconsin Telephone Co. (1933) 289 
H. S. 67, 70, 71, 77 L. Ed. 1036, 53 S. 
Ct. 514.) 

17 Public Service Commission v. 
Wisconsin Telephone Co. (1933) 289 
U. S. 67, 77 L. Ed. 1036, 53 S. Ct. 514. 

18 Public Service Commission v. 
Wisconsin Telephone Co. (1933) 289 


U. S. 67, 77 L. Ed. 1036, 53 S. Ct. 514. 
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Indeed Eiile 52 of the new Federal Rules of Civil Procedure which 
substantially continues Rule 70^2) specifically includes the require- 
ment in ‘‘granting or refusing interlocutory injimctionsP’ 

§ 739. Effect of Interlocutor}'- Injunctions and Stays. 

A permanent injunction against an administrative order or its 
enforcement completely -vdtiates thereafter any possible legal effect of 
the order. Similarly a “preliminary/' “tempoi'ary," or “inter- 
locutory” injunction, stay or restraining order, of equivalent import 
frees the petitioner, during the period of its effectiveness, from any 
duty to obey the administrative order in question,^® even if, upon 
appeal, it be held that the interlocutory injunction was improvidently 
granted.2^ The legal effect of an order is a prime judicial question, 
within the judicial sphere, and once adjudicated by a court by reason 
of the issuance of an injunction or stay, even for a particular period 
only, must be adhered to by administrative agencies and the other 
branches of the government.^^ 

19 See § 784, bond. The appeal did not operate as 

SO “The District Court had, when a supersedeas. Hovey v. McDonald, 
it issued the injunction, jurisdiction 109 U. S. 150, 161; Leonard v. Ozark 
of the parties and of the subject Land Co,, 115 U, S. 465. Compare 
matter; and it has never relinquished Virginian Ey. v. United States, 272 
its jurisdiction. It is true that this U. S. 658, 668-669. 

Court has held that the interlocutory '‘Thus, the interlocutory decree re- 
decree was improvidently granted, lie%-ed the Eailway from any duty to 
But it did not declare that the decree obey the restraining order of the Com- 
was void. (274 U. S, 588, 591-592.) mission.” (Mr, Justice Brandeis in 

Compare Ai-kansas Comm’n v, Chi- Lawrence v. St. Loixis-San Francisco 

cago. Rock Island & Pacific E. R. Co., Ey. Co. (1929) 278 U. S. 228, 232, 233, 
274 U. S. 597, 598. The interlocutory 73 L. Ed. 282, 49 S. Ct, 106.) 
injunction, until dissolved by our de- 31 Lawrence v. St. Louis-San Pran- 
eision, was in full force and effect, cisco Ey. Co. (1929) 278 U. S. 228, 

The appellants refused to assume the 73 L, Ed. 282, 49 S. Ct. 106. 

risk attendant upon suspending the 82 See §§ 41, 73, 257-259, 425 et seq. 
decree by means of a supersedeas 
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SEGREGATION OF FUNDS IN DISPUTE PENDING 
FINAL DISPOSITION 

I. SEGREGATION OF FUNDS 

§ 740. In General. 

§ 741. Posting of Bond as Alternative. 

II. DISPOSITION OF SEGREGATED FUNDS 
§ 742. Disposition of Funds Must Await Final Disposition of Question of 
Ownership. 

§ 743. Rules for Disposition. 

§ 744. — Where Order Invalidated for Lack of Procedural Due Process. 

I. Segregation of Funds 


§ 740. In General. 

Funds which are sei^regated or impounded in rate litigation rep- 
resent the differences between rates collected and lower rates pre- 
scribed by an administrative order whose enforcement has been 
temporarily enjoined. The ultimate disposition of such funds depends 
primarily upon the validity of the administrative order.^ Such funds 
may, as a condition of granting some form of temporary or inter- 
locutory injunction against enforcement of an administrative order, 
or a stay thereof pending appeal,^ be impounded by the district court 
or a custodian appointed by the agency.^ Pending completion of the 
legislative process an administrative stay of equivalent import may be 
conditioned upon impounding of the funds in dispute.® 


1 * Uuited States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795; Inland Steel Co. v. United 
States (1939) 306 U. S. 153, 83 L. Ed. 
557, 59 S. Ct. 415. See also Newton 
V. Consolidated Gas Co. (1924) 265 U. 
S. 78, 68 L. Ed. 909, 44 S. Ct. 481. 

2 Smith V. Illinois Bell Telephone 
Co. (1930) 282 U. S. 133, 75 L. Ed. 
255, 51 S. Ct. 65; Prendergast v. New 
York Telephone Co. (1923) 262 U. S. 
43, 67 L. Ed. 853, 43 S. Ct. 466. 


3 Beaumont, S. L. & W. E. Co. v. 
United States (1930) 282 U. S. 74, 75 
L. Ed. 221, 51 S. Ct. 1. 

4 Central Kentucky Natural Gas Co. 
V. Railroad Commission of Kentucky 
(1933) 290 U. S. 264, 78 L. Ed. 307, 
54 S. Ct. 154. 

B Dayton Power & Light Co. v. Pub- 
lic Utilities Commission (1934) 292 
U. S. 290, 78 L. Ed. 1267, 54 S. Ct. 
647. 
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Questions concerning tlie disposition of funds in dispute in rate 
litigation, pursuant to a mandate of the Supreme Court, are appeal- 
able to the Circuit Court of Appeals even though decided by a three- 
judge court convened pursuant to section 266 of the Judicial Code.® 

§ 741. Posting of Bond as Alternative. 

It is common practice for the utility to post a bond for the proper) 
disposition of revenues in excess of those set by the agency, if the 
utility retains control over the funds, as an alternative to impounding 
or segregation of the funds upon the issuance of an injunction or stay 
of interlocutory nature.'^ Where surety bonds have been substituted 
for impounded funds, premiums therefor are taxable as costs to the 
defeated party, at least in the presence of a rule of court or usage to 
that effect.® A decree taxing as costs to the losing party premiums for 
surety bonds substituted for impounded funds is one of the excep- 
tions to the general rule forbidding appeals from decrees for costs 
only. It has all the characteristics of finality.® 


II. Disposition op Segregated Funds 


§ 742. Disposition of Funds Must Await Final Disposition of 
Question of Ownership. 

The court cannot pay over mone3’’S impounded to the party who 
deposited them and whose attack upon a particular order has been 
successful, until final disposition of the question of ownership.^® If 
new administrative proceedings have been instituted and are pending 
in regard to the same subject matter, distribution cannot be made 


6 Illinois Bell Telephone Co. v. 
Slatteiy (C. C. A, 7th, 193.9) 102 P. 
(2d) 58, eert. den. 307 U. S. 648, 83 
L. Ed. 1527, 59 S. Ct. 1045; Illinois 
Bell Telephone Co. v. Slattery (C. C, 
A. 7th, 1938) 98 E. (2d) 930. See also 
§ 672 et seq. 

7 Dayton Power & Light Co. v. Pub- 
lic Utilities Commission (1934) 292 
U. S. 290, 78 L. Ed. 1267, 54 S. Ct. 
647; Lindheimor v. Illinois Bell Tele- 
phone Co. (1934) 292 U. S. 151, 78 L. 
Ed. 1182, 54 S. Ct. 658; Beaumont, S. 
L. & W. R. Co. V. United States (1930) 
282 U. S. 74, 75 L. Ed. 221, 51 S. Ct. 
1; * Newton v. Consolidated Gas Co. 


(1924) 265 U. S. 78, 68 L. Ed. 909, 44 
S. Ct. 481; Prendergast v. New York 
Telephone Co. (1923) 262 U. S. 43, 67 
L. Ed. 853, 43 S. Ct. 466; * Ex parte 
Lincoln Gas & Electric Light Co. 
(1921) 256 U. S. 512, 65 L. Ed. 1066, 
41 S. Ct. 558. 

8 Newton v. Consolidated Gas Co. 
(1924) 265 U. S. 78, 68 L. Ed. 909, 
44 S. Ct. 481. 

9 Newton v. Consolidated Gas Co. 
(1924) 265 U. S. 78, 68 L. Ed. 909, 44 
S. Ct. 481. 

10 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 
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until tlie agency, proceeding witli due expedition, lias entered a final 
order in the proceedings.^^ This principle applies even where new 
administrative proceedings have not been instituted if it is apparent 
that the funds should be retained until the institution and disposition 
within a reasonable time of further administrative proceedings, as for 
instance where the judicial inquiry is limited to part only of the 
period in which the fund was collected.^* 


§ 743. Rules for Disposition. 

Wlien tlie validity’- of an administrative order reducing rates is 
judicially uplield the moneys in dispute which have been impounded 
are refunded to tltose who paid them.^^ If, on the other hand the 
order is finally held invalid on the merits, moneys impounded are 
ordinarily returned to the utility, or, if they have been segregated by 
the utility under bond, its liability under the bond ceases and it ob- 
tains absolute title to the moneys free from obligation to repay. 

Moneys impounded pending a determination that lower rates pre- 
scribed by administrative order were eoiifiseatory should be returned 
to the utility if failure to return all the funds would result in a rate 
of return to tlie utility so low as to be confiscatory. But if it appears 
that the return to tlie utility of part only of the impounded funds 
will still bring a fair return, disposition maj^ await, in a proper case, 
further administrative determination of rates for the period in ques- 
tion.^^ Wliere the claim of confiscation is upheld and funds have been 
impounded as the result of the collection of rates for several years, 
it may be necessary to await further administrative determination of 
valid rates for each of the several years in question in order that 
equitable distribution of the funds may be made.^® In holding that 
rates are confiscatory, a court may never prescribe or fix a rate, as 
the prescribing of rates is a legislative function. The judicial func- 
tion is exhausted when particular rates are found to be confiscatory.^® 


11 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 

12 Central Kentucky Natural Gas 
Co. V. Bailroad Commission of Ken- 
tucky (1933) 290 U. S. 264, 78 L. Ed. 
307, 54 S. Ct. 154. 

13 Inland Steel Co. v. United 
States (1939) 306 U. S. 153, 83 L. Ed. 
557, 59 S. Ct. 415; *Ex parte Lincoln 
Gas & Electric Co. (1921) 256 U. S. 
512, 65 L. Ed. 1066, 41 S. Ct. 658. 


14 Central Kentucky Natural Gas 
Co. V. Bailroad Commission of Ken- 
tucky (1933) 290 U. S. 264, 78 L. Ed. 
307, 54 S. Ct. 154. 

15 Smith V. Illinois Bell Telephone 
Co. (1930) 282 U. S. 133, 75 L. Ed. 
255, 51 S. Ct. 65. 

16 Central Kentucky Naturjil Gas 
Co. V. Bailroad Commission of Ken- 
tucky (1933) 290 U. S. 264, 7S L. Ed. 
,307, 54 S. Ct. 154. See also § .528. 
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Impounded funds are as a rule disposed of by a district or other 
court of original jurisdietiond’^ Where the order is held invalid be- 
cause the administrative proceedings upon which it is based were 
conducted without application of the requisite standards of procedural 
due process, the Supreme Court will leave all questions of disposition 
of the moneys impounded to the district court in the first instanced® 
Where funds have been impounded pending appeal, the Appellate 
Court’s direction to the lower court to take such proceedings as jus- 
tice may require supports retention of the case and disposition of the 
funds by the lower courtd® 

§ 744. — Where Order Invalidated for Lack of Procedural Due 
Process. 

An administrative order which is enjoined by judicial decree is not 
alwaj’-s a complete nullity. Even though voidable for lack of pro- 
cedural due process it may not always be ignored without incurring 
penalties for disobedience to the statute.®® The mere fact that an 
order has been set aside for a procedural defect does not preclude 
further findings on the same subject matter which the reviewing court 
may take into account and which may compel it to stay distribution 
of the moneys in dispute pending a final determination in the ad- 
ministrative proceedings.®^ If this final administrative determination 
is valid the court is then under a duty to dispose of the funds in 
accordance with it even though they were impounded under a former 
order previously held invalid and retained in custod.y under the find- 
ing of an agency without power to make an order disposing of the 
funds.®® 

The rule requiring that disposition of funds await final disposition 
of the litigation arises out of the function of the reviewing courts. 
First, courts are coordinate and interdependent means, with the 
agencies, of effecting the policy of the statute.®® Second, whether 

17 United States v. Morgan (1939) 20 United States v. Morgan (1939) 

307 U. S. 183, 83 L. Ed. 1211, 59 S. 307 U. S. 183, 83 L. Ed. 1211, 59 S. 
ft. 795, Ct. 795. 

18 United States v. Morgan (1939) 21 United States v. Morg.an (1939) 

307 U. S. 183, S3 L. Ed, 1211, 59 S. 307 U, S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795; Morgan v. United States Ct. 795. ’ 

(1938) 304 U. S. 1, 82 L. Ed. 1129, 22 United States v., Morgan (1939) 

58 S. Ct. 773, rehearing denied 304 307 U. S. 183, 83 L. Ed. 1211 59 S. 

U. S. 23, 82 L. Ed. 1135, 58 S. Ct. 999. Ct. 795. 

19 Lx parto Lincoln Gas & Electric 23 United States v. Morgan (1939) 

Light Go. (1921) 256 U. S. 512, 65 307 U. S. 183, 83 L. Ed. 1211, 59 S. 

L. Ed. 1066, 41 S. Ct. 558. Ct. 795. 

■ ■ ■ 716 , 
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acting under a specific statute or otherwise, they sit generally as 
courts of equity and are bound by the traditional rules of equity.®^ 
Both these facts and the policy of the act impose a duty upon the 
courts to dispose equitably of funds in their custody upon termination 
of the litigation.®^ This duty involves the duty of avoiding unlawful 
disposition in the interim.®® The duty to do equity is more imper- 
ative where the court’s injunction deprives the public of the benefit of 
lower rates, obstructs the agency’s making of a reparation order, or 
otherwise frustrates the policy of the statute.®”^ It is familiar doctrine 
that both the extent to which a court of equity may grant or withhold 
its aid and the manner of moulding its remedies may be affected by the 
public interest involved.®® Congress having established public policy 
by the statute, a court of equity should be astute to prevent the usei 
of its process in contravention of that policy.®® 


24 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. See also §§ 253, 254. 

25 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795; Inland Steel Co. v. United 
States (1939) 306 U. S. 153, 83 L. Ed. 
557, 59 S. Ct. 415. 

26 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 


27 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 

28 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 

29 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 
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TRIAL OR FINAL HEARING 

I, PRACTICE 

A. On Trial De Novo 

§ 745, Court Must Make Independent Judgment on Facts and Law. 

§ 746. Trial De Novo Is of Facts Existing at Date Thereof. 

§ 747. Mode of Presenting Evidence. 

§ 748. Practice on Trial De Novo by Jury. 

§ 749. — Instructions to Jury. 

§ 750. — Importance of Requests to Charge. 

§ 751. — Eight to Framing of Special Issues for the Jury. 

B. Other Review 
§ 752. The Administrative Record. 

§ 753. Habeas Corpus Proceedings. 

II. EVIDENCE 

A. Presumptions and Prima Pacie Evidence 
§ 754. Introduction. 

§ 755. Presumption of Validity of Administrative Action. 

§ 756. Finding Presumed to Be Supported by Evidence in Absence of Ad- 
ministrative Record. 

§ 757, Presumption of Validity of Corporate Acts. 

§ 758. Prima Facie Evidence. 

B. Burden of Proof 

§ 759. Introduction. 

§ 760. On Constitutional Questions in General. 

§761. — To Prove Confiscation. 

§ 762. — To Prove Arbitrary Action. 

§ 763. — Burden of Proof Similar to That Placed on Party Alleging IJncon- 
stitutionality of Statute. 

§ 764. To Show Finding Unsupported by Evidence. 

C. Judicial Notice 

§ 765. In General. 

§ 766. Subjects of Judicial Notice. 

D. Expert Testimony 

§ 767, In General. 

§ 768. Expert Must Be Properly Qualified. 

§769, Estimates. 
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§ 770. — Basis of an Estimate May Be Investigated. 

§ 771. — Going Concern Value. 

E. Evidence Introduced by Stipulation 

§ 772. In General. 

F. Particular Subjects of Proof 
§ 773. Lack of Substantial Evidence. 

§ 774. Intended Course of Administrative Action. 

§ 775. Agency’s Course of Reasoning. 

§ 776 . Value. 

§ 777. Confiscation. 

§ 778. — Results of Test Period for Rates Assailed. 

§ 779. — Rate of Return. 

§ 780. Cost of Transportation of Commodity. 

I. Practice 

A. On Trial De Novo 

§ 745. Court Must Make Independent Judgment on Facts and 
Law. 

Upon trial de novo of a constitutional question the reviewing court 
must hear and weigh all competent evidence, receiving, if necessary, 
relevant evidence outside the administrative record bearing on the 
constitutional question,^ and reach its independent judgment on the 
facts and on the law.^ A district court’s finding on judicial review 
that certain rates are not confiscatory, where it considered evidence 
outside the administrative record and all the evidence required a find- 
ing that the rates prescribed were not confiscatory, requires that the 
administrative order be upheld even though the district court erro- 
neously stated that the complainant was not entitled to a trial de novo.^ 


1 St. Joseph Stock Yards Co. v. 
ITuited States (1936) 298 U. S. 38, 80 
L. Ed. 1033, 56 S. Ot. 720; Chicago, 
B. & Q. R. Co. V. Osborne (1924) 265 
U. S. 14, 68 L. Ed. 878, 44 S. Ct. 431. 

2 Secretary of Agriculture. 

* St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720. See 
Spano V. Western Emit Growers 
(C. C. A. 10th, 19,36) 83 F. (2d) ,150. 


State Agencies. 

State Corporation Commission v. 
Wichita Gas Co. (1934) 290 U. S. 
561, 78 L. Ed. 500, 54 S. Ct. 321; 
Chicago, B. & Q. R. Co. v. Osborne 
(1924) 265 U. S. 14, 68 L. Ed. 878, 
44 S. Ct. 431. 

Workmen’s Compensation Oases. 

Crowell V. Benson (1932) 285 U. S. 
22, 76 L. Ed. 598, 52 S. Ct. 285. 

3 St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720. 
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Tlie judicial duty of rendering an independent judgment on a 
constitutional question, both on the facts and the law, must be per- 
formed in the liglit of the proceedings already had and may be greatly 
facilitated by the assembling and analysis of the facts in the course of 
the administrative determination. Judicial judgment may be none 
the less appropriately independent because informed and aided by the 
sifting procedure of an expert legislative agency. Indeed, judicial 
scrutiny must of necessity take into account the entire legislative proc- 
ess used by the agency in making its determination, including the 
reasoning and findings upon which the legislative action rests.'^ 

§ 746. Trial De Novo Is of Facts Existing at Date Thereof. 

Trial de novo should be had with a view to setting forth the facts 
as they exist at the time of trial in the district court, or as nearly as 
they may be ascertained as of that time.^ Where an appealed case 
is sent back to the district court for a new hearing on the question of 
confiscation, an entirely new trial de novo must be had, and all ques- 
tions pertaining to the issue of confiscation are open anew, as of the 
time of the new trial.® 


§ 747. Mode of Presenting Evidence. 

It is proper practice upon trial de novo to offer into evidence the 
agency ’s findings and the administrative record of evidence, together 
with any new evidence desired.'^ In ordinary eases this can be ac- 
complished by offering into evidence as exhibits the agency’s report 
and order in question and the entire administrative record, or so much 
thereof as is relevant. Either party may show by competent testi- 
mony any fact brought out before the agency which may throw light 
on the issue of confiscation,® This may be done by affidavit, so as 
to make possible judicial decision on the judicial issue of confiscation 
upon the pleadings and affidavits.^ But a party’s right on trial de 
novo to challenge the administrative findings is not conditioned upon 


4 St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720. 

5 Baltimore & 0. E. Co. v. United 
States (1.936) 298 U. S. 349, 80 L. 
Ed. 1209, 56 S. Ct. 797. 

6McCart v. Indianapolis Water Co. 
(1938) 302 U. S, 419, 82 L. Ed. 336, 
58 S. Ct. 324, 

7 United Gas Public Service Co. v. 


Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. 

SPrendergast v. New York Tele- 
phone Co. (1923) 262 U. S. 43, 67 L. 
Ed. 853, 43 S. Ct. 466. 

SPrendergast V. New York Tele- 
phone Co. (1923) 262 U. S. 43, 67 L. 
Ed. 853, 43 S. Ct. 466. 
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the production of the evidence taken in the administrative proceed- 
ingsd® 

"Where the opportunity is open, all pertinent evidence should be 
submitted in the first instance to the administrative agency. The 
course of withholding from the agency essential portions of the 
evidence that is relied on in court to show that a rate is confiscatory, 
or that a party has otherwise been deprived of a constitutional right, 
will find no favor in the courts. In fact, it will require a clear case, 
clearer than otherwise, to justify a court in annulling administrative 
action as depriving a party of a constitutional right, upon evidence 
newly adduced but not in a proper sense newly diseoveredd^ In gen- 
eral, however, a party may "wait until a law'' is passed or a regulation 
is made and then insist upon his constitutional rights. And when 
the agency contends that the plaintilf is entitled to no compensation 
for certain property, to offer evidence as to it w’^ould be an idle form.^^ 

In suits brought under section 266 of the Judicial Code requir- 
ing three judges for disposition of the case, testimony may, by agree- 
ment of the parties, be taken before a single judge.^^ 


§ 748. Practice on Trial De Novo by Jury. 


In the federal courts confiscation, and other constitutional issues, 
are usually tried in an equity suit before three judges or a single 
judge. The state of Texas, however, provides for trial de novo, by 
jury. This has been held to be valid under the requirements of pro- 
cedural due process of the Federal Constitution, despite the obvious 
difficulty of presenting to a jury the complicated issues in a rate case, 
involving voluminous evidence, conflicting expert testimony, and a 
host of details in appraisals.^*’ Such issues and evidence are, how- 
ever, no more complex than those in patent cases at law'' presenting 


10 Spano V. Western Fruit Growers 
(G. C. A. 10th, 1936) 83 F. (2d) 150. 

11 St, Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 80 
L. Ed. 1033, 56 S. Ct. 720, 

12 San Joaquin & Kings Eiver 
Canal & Irrigation Co. v. Stanislaus 
County (1914) 233 U. S. 454, 58 L. 
Ed. 1041, 34 S. Ct. 652. Compare 
§ 226 et seq. 

13 See § 672 et seq. 

14 Illinois Bell Telephone Co. v. 


Moynihan (D. C. N. D. 111., 1930) 38 
F. (2d) 77, modified 282 U. S. 133, 75 
L. Ed. 255, 51 S. Ct. 64. 

15 Lone Star Gas Co. v, Texas 
(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S. Ct. 883, rehearing denied 304 

U. S. 224, 82 L. Ed. 1549, 58 S. Ct. 
1051; * United Gas Public. Service Co. 

V. Texas (1938) 303 U. S. 123, 82 L. 
Ed. 702, 58 S. Ct. 483, rehearing de- 
nied 303 U. S. 667, 82 L. Ed. 1124, 


58 S. Ct. — . 
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issues of validity and infringement, or in criminal casesd^ The time- 
honored method of resolving questions of fact by a jury need never 
be abandoned under compulsion of the Federal Constitution^'^ 


§ 749. — Instructions to Jury. 

The question of confiscation is properly put to a jury under an 
instruction that it must determine whether or not the rate prescribed 
was “unreasonable and unjust as to the defendant.” This instruction 
adequately poses the question whether the prescribed rate “was so low 
as not to have provided for a fair return upon the fair value of de- 
fendant ’s property used and useful in supplying the service, ’ ' and 
thus whether the rate prescribed is confiscatory, 

Eate of return: A jury charge that the rate of return should be 
“reasonably sufficient to assure confidence in the financial soundness 
of the utility and should be adequate under efficient and economical 
management to maintain and support its credit and enable it to raise 
money necessary for the proper discharge of its duties” is proper.^® 
A proper instruction is that “fair return” means that the company 
“was entitled to earn a rate on the present fair value of its property 
which it employs for the convenience of the public equal to that 
generally being made at the same time within the same general part 
of the country upon investments in other business undertakings which 
are attended by like risks and uncertainties.®® 

“Fair value” : A jury charge that “fair value” meant “the reason- 
able worth of the property at this time that is being used and use- 
ful in the public service, ’ ’ is proper.®^ 

“Used and useful”: A jury charge that “used and useful” means 
“that it embraces all the property 'actually being used’ in that serv- 


16 United Gas Public Service Co. 
V. Texas (1938) 303 U. S. 123, 82 L. 
Ed. 702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. — . 

l? United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. ~. 

18 United G.as Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. — ; Lone Star Gas Co. v. Texas 
(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S, Ct. 883, rehearing denied 304 


U. S. 224, 82 L. Ed. 1549, 58 S. Ct. 
1051. 

19 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. — . 

20 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. — . 

21 United Gas Public Service Co. v, 
Texas (1938) 303 U. S. 123, 82 L, Ed. 
702, 58 S. Ct. 483, reheai’ing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct.— . 
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ice and also such property as was reasonably necessarj- to permit 
^continnoiis and efficient service’ ” is proper.^® 

Operation expenses: A jury charge that “operation expenses” 
meant “such expenses as were incurred in the operation of appellant’s 
property in furnishing gas to the people of Laredo, ’ ’ is proper.^^ 
Depreciation: A jury charge that “annual depreciation” meant 
the “amount per annum that was reasonably necessary to compensate 
for the wearing out and any necessary replacements and retirements 
of appellant’s property,” is proper.®^ 

Eeproduetion cost: A jury charge that “reproduction cost new” 
means “the cost to the owner under the conditions which may reason- 
ably be expected to exist if the property were to be reproduced new,” 
is proper.^^ 

Going value: A jury charge that “going value” meant “the added 
value of appellant’s property as a -whole, used and useful for serving 
the city, over the sum of the values of its eom]3onent parts, by reason 
of the fact that it is an operating, assembled and established property, 
functioning with a trained personnel, a co-ordinated plant and prop- 
erty, with customers attached, and its business established, ’ ’ is proper,®® 

§ 750. — Importance of Requests to Charge. 

Upon trial de novo by jury of the issue of confiscation, a party 
assailing the administrative order who makes no specific requests to 
charge is in a l^oorer position to object to the charge on. the ground 
that he has been denied procedural due process, than if he had re- 
quested amplified instructions.®'^ 


§ 751. — Eight to Framing of Special Issues for the Jury. 

A complaining party is not entitled under the Federal Constitution 
to the framing of special issues for trial by jury in a state court, and 


22 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Gt. — . 

23 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. — . 

24 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 53 S. Ct. 483, rehearing denied 


25 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. — . 

26 United Gas Public Service Co. v, 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Gt. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. Ilk, 58 S. 
Ct. — . 

27 United Gas Public Service Go. v, 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 

■■CL;—.. ■■ ■ 


303 U. S. 667, 82 L. Ed. 1124, 58 S. 
Ct. 
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much less to the framing of special issues as to particular isolated 
items, such as the separate value of component parts of the company s 
property for separate years. All these questions are within the state s 
power to provide for the conduct of jury trials.^® Should the state so 
provide for the framing of special issues, there is nothing to suggest 
the invalidity of such a provision under the Constitution. 

B. Other Beview 
§ 762. The Administrative Eecord. 

Where no constitutional question is involved, trial in a suit for 
judicial review, so far as the question of validity of administrative 
action is concerned, resembles most the conduct of an appeal. It is 
essential that the administrative record be before the court; and if 
the administrative reports and order' involved are not satisfactorily 
incorporated in the pleadings, the best practice is to offer these in evi- 
dence, and to offer a certified copy of the evidence in the administra- 
tive record, or so much of it as is relevant to the case. The transcript 
of the administrative record need not be printed in the absence of a 
court rule requiring that this be done,®® and where judicial review is 
had in the Circuit Court of Appeals where printing is customary, the 
extent to which the administrative record must be printed wdll be 
dealt with separately in each case.®® But where printing is required 
by court rule, it has been indicated that the entire record must be 
printed where lack of substantial evidence is asserted, unless the 
parties agree upon printing a portion only.®^ However, the parties 
should be encouraged to stipulate the portions of the administrative 
record, usually very voluminous in its entirety, which bear on the 
question of presence of substantial evidence, rather than burden the 
court with a large record and the parties wdth excessive cost. Docu- 
ments not made a part of the administrative record by the ag'ency 
must be excluded.®® The findings of a trial examiner need not be in- 
cluded in the administrative record as a matter of right.®® 

28 United Gas Public Service Co. v. C. A. Gth, 1925) 6 F. (2d) 876. 

Texas (1938) 303 U. S. 123, 82 L. Ed. 31 Federal Trade Comniissioii v. 
702, 58 S. Ct. ‘183, rehearing denied lueeto (C. 0. A, 2d, 1934) 70 F. (2d) 
303 U. S. 667, 82 L. Ed. 1124, 58 S. 370. 

. 32 Powell V. Commissioner of In- 

29 See Toledo Pipe-Threading Ma- . ternal Revenue (C. C. A, 1st, 1938) 
chine Co. v. Federal Trade Commia- 94 F. (2d) 483; Griffiths v. Commis- 
sion (0. 0, A. 6th, 1925) 6 F. (2d) sioner of Internal Revenue (C. C. A. 

7th, 1931) 50 F. (2d) 782. 

39 Toledo Pipe-Threading Machine SSRaladam Co. v. Federal Trade 
Co. V. Federal Trade Commission (0. Commission (G. C. A. 6th, 1930) 42 

■ ■ -724 ■ 
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Where it is claimed that the facts found are insufficient in law to 
sustain an order, the evidence taken before the agency need not be 
brought before the reviewing court.®^ 

§ 753. Habeas Corpus Proceedings. 

The ordinary and proper practice on habeas covpus is to show by 
the return exactly what the administrative agency has done in the 
premises, submitting the agency’s records with the return.®® The 
court must thereupon ascertain what the agency has done, and declare 
whether in so doing it exceeded its jurisdiction. The practice of hold- 
ing substantially the kind of hearing in court which ought to have 
been held by the agency is disapproved.®® 

II. Evidence 

A. Presumptions and Prima Facie Evidence 
§ 754. Introduction. 

This subdivision concerns only presumptions indulged in suits for 
judicial review. Presumptions in administrative proceedings are 
treated elsewhere.®*^ 

F. (2d) 430, aff’d 283 U. S. 643, 75 L. 

Ed. 1324, 51 S. Ct. 587, 79 A. L. E. 

1191. 

34^ 'The Eailroad Companies did 
not offer all of the evidence which 
was considered by the Commission; 
and on this appeal they do not in- 
clude in the record all of the hun- 
dreds of pages of testimony which 
had been submitted to the Commis- 
sion, but — conceding that the evi- 
dence was conflicting and tended to 
support the findings of the Commis- 
sion — they insist that the facts 
found were insufficient in law to sus- 
tain the orders which were made. 

This most commendable practice not 
only saved the expense of printing 
many volumes of testimony, but saved 
the substantial points in the case 
from being submerged in a flood of 
testimony — much of which was ex- 
planatory before the Commission and 
most of which was wholly immaterial 
in an Appellate Court which cannot 


reverse findings when supported by 
substantial — though conflicting — evi- 
dence. The practice is also in com- 
pliance with the spirit of the new 
Equity Eules (75, 76, 77) which call 
for just such a winnowing out of the 
useless; the presentation of only the 
relevant parts of exhibits, documents, 
tables, and reports; the elimination 
of all reduplications in written and 
oral testimony and a condensation 
into narrative form of what is 
material to the then issue before the 
court,” (Mr. Justice Lamar in Louis- 
ville & N. E. Co. V. United States 
(1915) 238 IT. S. 1, 10, 59 L. Ed. 1177, 
85 S. Ct. 696.) 

35 United States ex rel. Bieloszycka 
V. Commissioner of Immigration (0. 
C. A. 2d, 1924) 3 F. (2d) 551. 

36 United States ex rel. Bieloszycka 
y. Commissioner of Immigration (C. 
C. A. 2d, 1924) 3 F. (2d) 551. 

STSee §168. 
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§ 756. Presumption of Validity of Administrative Action. 

There is a strong presumption in favor of the correctness of the con- 
clusions reached by an experienced administrative agency after full 
hearing.38 The principle of indulging this strong presumption applies 
a fortiori when the case is heard upon the record made before the 
administrative agency. 3® The presumption is not merely that the 
agency’s conclusions are correct, but also that it acted fairly.^® In 
the absence of clear evidence to the contrary, courts presume that pub- 
lic officers have properly discharged their duties.^i Tax assessments 
made by an agency are presumed to be valid assessments, and to have 
been rightly made on the basis of true value.^^ There is a presumption 
that taxes paid are rightly collected upon assessments correctly made 
by the Commissioner of Internal Revenue.*® But a determination 


38 Administrator of Wage and Hour 
Division, Department of Labor. 
Eedlands Foothill Groves v. Jacobs 
(D. G. S. D. Cal., 1940) 30 F. Supp- 
995. 

Commissioner of Internal Eevenue. 

See Niles Bement Pond Co. v. 
United States (1930) 281 U. S. 357, 
74 L. Ed. 901, 50 S. Ct. 251. 

Federal Trade Commission. 

Federal Trade Commission v. Balti- 
more Paint & Color Works (C. C. A. 
4th, 1930) 41 F. (2d) 474. 

Secretary of Agriculture. 

St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 66 S. Ct. 720; Ameri- 
can Commission Co, v. United States 
(D. C. D. Colo., 1935) 11 F. Supp. 
965; Barker-Miller Distributing Co. v. 
Berniaii (D. 0. W, D. N. Y., 1934) 
8 F. Supp. 60. 

State Agencies. 

Great Northern By. Go. v. Weeks 
(1936) 297 U. S. 135, 80 L. Ed, 532, 
56 S. Ct. 426; Pacific States Box & 
Basket Co. v. White (1935) 296 U. S. 
176, 80 L. Ed. 138, 56 S. Ct. 159, 101 
A. L. E. 853; Darnell v, Edwards 
(1917) 244 IT, S. 504, 61 L. Ed. 1317, 
37 S. Ct. 701; Des Moines Ga.s Co. 


V. Dos Moines (1915) 238 U. S. 153, 
,59 L. Ed. 1244, 35 S. Ct. 811; Bail- 
road Commission v. Cumberland Tele- 
phone & Telegraph Co. (1909) 212 

U. S. 414, .53 L. Ed. 577, 29 S. Ct. 357; 
Montana Power Go. v. Public Service 
Commission (D. C, D. Mont., 1935) 
12 F. Supp. 946; Texport Carrier Corp. 

V. Smith (D. 0. S. D. Tex., Austin 
Div., 1934) 8 F. Supp. 28. 

39 St, Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 80 
L. Ed. 1033, 59 S. Ct. 720. 

40 Des Moines Gas Co. v. Des 
Moines (1915) 238 U. S, 153, 59 L. Ed. 
1244, 35 S. Ct. 811; Federal Trade 
Commission v. Baltimore Paint & 
Color Works (C. C. A. 4th, 1930) 
41 P. (2d) 474; Montana Power Co. 
V. Public Service Commission (D. C. 
D. Mont., 1935) 12 F. Supp. 946. 

41 Bedlauds Foothill Groves v. Ja- 
cobs (D. C. S. D. Cal., Gent. Div., 
1940) SO F. Supp, 995. 

48 Great Northern By. Co. v. Weeks 
(1936) 297 U. S. 135, 80 L. Ed. 532, 
56 S. Ct. 426. 

43 Niles Bement Pond Co. v. United 
States (1930) 281 U. S. 357, 74 L, Ed. 
901, 50 S. Ct. 251. 
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of tlie Commissioner is not conclusive. It only furnishes prima facie 
evidence of its correetness.^ 

Where there was a question as to whether a eomj)laint in an admin- 
istrative proceeding had been tiled within time, and the agency had 
acted as if it had been, in the absence of proof to the contrary it will 
be assumed that the agency would not have acted if it had lacked 
jurisdiction.^^ 

AVhere a state administrative agency acts in exercise of the state 
police power, the presumption of the existence of a state of facts suf- 
ficient to justify the exertion of the police j)ower extends to action 
of the agency where its regulation is within the scope of authority 
legally delegated. The presumption of the existence of facts justify- 
ing its specific exercise attaches alike to statutes, to municipal ordi- 
nances, and to orders of administrative agencies.^® 

Similarly, it is assumed that administrative officers are properly 
qualified.^'^ 

It is also to be presumed that future administrative action will be 
valid and lawful rather than invalid and unlawful.'^® There is a 
presumption that state officers will not so construe or enforce an ad- 
ministrative order as to make its application unconstitutional.^® 


44Wickwire v. Remeelco (1927) 27 
IT. S. 101, 72 L. Ed. 181, 48 S. Ct. 

46 Barker-Miller Distributing Co. v, 
Berman (D. C. W. D. N. Y., 1934) 8 
r. Supp. 60. 

40 Pacific States Box & Basket Co. 
V. White (1935) 290 IT. S. 176, 80 L. 
Ed. 138, 56 S. Ct. 159, 101 A. L. R. 
853, 

47 Farmers’ Livestock Commission 
Co, V. United States (D. C. E. D. 111., 
1931) 54 F. (2d) 375. 

48 Interstate Comnierce Commission. 

Smith V, Interstate Commeree Com- 
mission (1917) 245 U. S. 33, 62 L. Edi. 
135, 38 S. Ct, 30; Ne%v York Dock 
By. V. Pennsylvania E. Co. (D. C. B. 
D. Pa., 1932) 1 F. Supp. 20, aff’d (0. 
C. A. 3d, 1933) 62 F. (2d) 1010, eert. 
den. (1933) 289 U. S. 750, 77 L. Ed. 
1495, 53 S. Ct. 694, 


5 Federal Communications Commission 
(1938) 69 App. D. 0. 3, 98 F. (2d) 
282, eert. den. 305 U. S. 635, 83 L. Ed. 
400, 59 S. Ct. 86, 

State Agencies. 

Clark’s Ferry Bridge Co. v. Public 
Service Gommis.sion (1934) 291 IT. S. 
227, 78 L. Ed. 767, 54 S. Ct. 427; 
Michigan Cent. R. Co. v. Michigan 
Eailroad Commission (1915) 236 U. S. 
615, ,59 L. Ed. 750, 35 S. Ct. 422; 
Henrietta Mills v. Rutherford County 
(O. C. A. 4th, 1929) 32 F. (2d) 570, 
afe’d (1930) 281 U. S. 121, 74 L. Ed. 
737, 50 S. Ct. 270. See also Pacific 
Telephone & Telegraph Go. v. Seattle 
(1934) 291 U. S. 300, 78 L. Ed. 810, 
54 S. Ct. 383. 

49 Michigan Cent. E, Co. v. Michi- 
gan Railroad Commission (1915) 236 
U. S. 615, 59 L. Ed. 750, 35 S. Ct, 422. 


Federal Communications Commission. 
Red River Broadcasting Co. v. 
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Where a statute leaves a final definition to an administrative officer, 
who has not yet acted, that statute cannot be attacked under the Four- 
teenth Amendment as too vague. In this stage the party attacking 
can only show apprehension that the definition may be deficient. The 
Constitution cannot allay that fear.so The Supreme Court cannot 
presume that an investigation of the Interstate Commerce Commission 
wall be instituted or conducted for any purpose other than one within 
the Commission’s power, or in mere wanton meddling.®^ Likewise 
there is a presumption that administrative officers will give effect to 
a court decision, and not act illegally.®^ Thus it is fair to assume 
that tax officials will give effect to a court decision holding an assess- 
ment illegal. Hence the contention is not well founded that, wdiere 
the assessment is quadrennial, the recovery of the illegally assessed 
tax in a lawsuit in the first year would still leave the assessment as 
the basis of illegal claims for the next three years.®® 

Courts have no occasion to speculate on future administrative pro- 
ceedings, and they wdll not assume that future administrative action 
will be arbitrary or otherwise unlawful.®^ 


§ 756. Finding Presumed to Be Supported by Evidence in Ab- 
sence of Administrative Eecord. 

Where it does not appear from the pleadings that an administrative 
finding is unsupported by substantial evidence, the finding is pre- 
sumed to be supported by such evidence and is controlling in the 
reviewing court. In that event lack of substantial evidence may only 


be established upon examination of 

50 Paeifle Telephone & Telegraiih 
Co. V. Seattle (1934) 291 U. S. 300, 78 
L. Ed. 810, 54 S. Ct. 383. But see 
§ 8 et seq. 

51 Smith V. Interstate Commerce 
Commission (1917) 245 IF. S. 33, 62 L. 
Ed. 135, 38 S. Ct. 30. 

62 Henrietta Mills v. Rutherford 
County (C. 0. A. 4th, 1929) 32 E. (2d) 
570, aff’d (1930) 281 U. S. 121, 74 L. 
Ed. 737, 50 S. Ct. 270. 

63 Henrietta Mills v. Rutherford 
County (C. G. A. 4th, 1929) 32 P. 
(2d) 570, aff'd (1930) 281 H. S. 121, 

74 L. Ed. 737, 50 S. Ct. 270. 

64 See § 249 et seq. 

55 Board of Tax Appeals. 

Winnett v. Helvering (0. 0. A. 9th, 
1934) 68 E. (2d) 614; Tricon v. Hel- 


the administrative record.®® 

vering (C. 0. A. 9th, 1933) 68 P. (2d) 
280, cert. den. (1934) 292 U. S. 655, 
78 L. Ed. 1503, 54 S. Ct. 865. 

Court of Claims. 

See Millilcen v. United States 
(1931) 283 H. S. 15, 75 L. Ed. 809, 
51 S. Ct. 324. 

Interstate Commerce Commission. 

Mississippi Valley Barge Line Co. 
V. United States (1934) 292 U. S. 282, 
78 L. Ed. 1260, 54 S. Ct. 692. 

Secretary of Agriculture. 

Barker-Miller Distributing Co. v. 
Berman (D. C. W. D. N. T., 1934) 
8 P. Supp. 60. 

State Agencies. 

Banton v. Belt Line R. Corp. (1925) 
268 U. S. 413, 69 L. Ed. 1020, 45 S. 
Ct. 534. 
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§ 757. Presumption of Validity of Corporate Acts. 

Corporate books are presumed to be correct and reliable evidence,®® 
and the good faith of the company’s managers must be presumed.®^ 
There is a presumption that a steamship company, in withdrawing 
all schedules of through rates for carriage to two shallow water ports 
did not intend to violate the statute by continuing through service to 
such ports without filing rates.®® 


§ 758. Prima Facie Evidence. 

The Valuation Act®® provides that final valuations of railroad 
property, made by the Interstate Commerce Commission, which are 
not reviewable orders,®^ and ‘‘the classifications thereof,” shall be 
prima facie evidence in controversies under the Act to Ilegulate Com- 
merce.®® 

Likewise, in a suit for damages under section 16 (2) of the Act ®® 
based upon a reparation order, the Commission’s order is by statute 
made prima facie evidence of the ‘ ‘ facts therein stated. ’ ’ 

Proceedings under section 7 (b) of the Perishable Agricultural 
Commodities Act,®'*’ to enforce a liability determined by the Secretary 
of Agriculture under section 7 (a) of that Act, are not in the nature 
of an appeal from or a revieAv of the Secretary’s action. They are 
proceedings de novo, but, by virtue of the statute, the prima facie case 
made out by the findings and order of the Secretary will prevail unless 
overcome by evidence submitted by the defendant.®® 


B. Burden of Proof 

§ 759. Introduction. 

This subdivision treats only matters of the burden of proof in suits 
for judicial review. Questions of burden of proof in administrative 


proceedings are treated elsewhere.* 

60 West Ohio Gas Co. v. Public 
Utilities Commission (19.35) 294 U. S. 
63, 79 L. Ed. 761, 55 S. Ct. 316; 
Southwestern Bell Telephone Co. v. 
San Antonio (C. C. A. .5th, 1935) 75 
P. (2d) 880, cert. den. 295 U. S. 754, 
79 L. Ed. 1698, 55 S. Ct. 835. 

61 West Ohio Gas Co. v. Public 
Utilities Commission (1935) 294 U. S, 
63, 79 L. Ed. 761, 55 S. Ct. 316. 

ea McCormick S. S. Co. v. United 
States (D. C., N. D. Cal., S. Div., 
1936) 16 F. Supp, 45. 


63 49 USOA 19a. 

64 United States v. Los Angeles & 
S.'L. B. Co. (1927) 273 U. S. 299, 71 
L. Ed. 651, 47 S. Ct. 413. See also 
§ 195 et seq. 

65 49 USCA 1 et seq. 

66 49 USOA 16 (2) 

67 (1930) 46 Stat. 531 et seq., 7 
USCA 499g. 

68 Barker-Miller Distributing Co. v. 
Berman (D. C. W. D, N. Y., 1934) 
8 F. Supp. 60. 

69See §§ 169, 802 et seq. 
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§ 760. On Constitutional Questions in General 
While trial of constitutional issues requires the court to arrive at 
its own independent judgment on the facts and the law,’’’® the estab- 
lished principle which guides the court in the exercise of an independ- 
ent judgment on the entire ease is that the complaining party carries 
the burden of making a convincing showing.'^^ In deciding a constitu- 
tional issue a court wdll not interfere with any legislative power prop- 
erly delegated to an administrative agency unless denial of a consti- 
tutional right is clearly established. The burden of proof upon a com- 
plainant asserting that he has been deprived of a constitutional right 
is perhaps heavier than usual where he relies upon evidence newly 
adduced in court but not in a proper sense newly discovered."^® 

The burden is also upon the party claiming deprivation of a con- 
stitutional right to set forth in his complaint by direct allegations the 
facts on which he intends to maintain such a elaim."'^® 

§ 761. — To Prove Gonfiscation. 

The complainant alleging confiscation has the burden of proof. The 
court may not interfere with the exercise of the state’s authority un- 
less confiscation is clearly established,"^^ with a high degree of cer- 
tainty,’’'® by clear and convincing proof,’’^® even if he is the defendant 

70 See § 262 et seq. States (1936) 298 U. S. 349, 80 L. 

71 Thompson v. Consolidated Gas Ed. 1209, 56 S. Ct. 797. 

Utilities Corp. (1937) 300 U. S, 55, 76 Interstate Commerce Commission. 

81 L. Ed. 510, 57 S. Ct. 364. * Mannfaeturers E. Co. v. United 

72 See § 747. States (1918) 246 U. S. 457, 62 L. Ed. 

73 See § 726 et seq. 831, 38 S. Ct. 383. 

74 Los Angeles Gas & Electric Corp. Secretary of Agriculture. 

T. Railroad Commission (1933) 289 St. Joseph Stock Yards Co. v. 

U. S. 287, 77 L. Ed. 1180, 53 S. Ct. United State.s (1936) 298 U. S. 38, 80 
037 ; Allen v. St. Louis, I. M. & S. R. L. Ed. 1033, 59 S. Ct. 720. 

Co. (1913) 230 U. 8. 553, 57 L. Ed. State Agencies. 

1625, 33 S. Ct. 1030; The Minnesota American Toll Bridge Co. v, Rail- 
Rate Oases (1913) 230 U. S. 352, 57 road Commission (1939) 307 U. S. 
L. Ed. 1511, 33 S. Ct. 729; Railroad 486, 83 L. Ed. 1414, 59 S. Ct. 948; 
Commission v. Cumberland Telephone United Gas Public Service Co. v. 
& Telegraph Co. (1909) 212 U. S. 414, Texas (1938) 303 U. S. 123, 82 L. Ed. 
53 L. Ed. o77, 29 S. Ct. 337 ; Willcox 702, 38 S. Ct, 483, rehearing denied 

V. Consolidated Gas Co. (1909) 212 U. 303 U. S. 667, 82 L, Ed. 1124 58 S. 

S. 19, 53 L. Ed. 382, 29 S. Ct. 192; Ct. — ;; West v. Chesapeake & Potomac 
Knoxville v. Knoxville Water Co. Telephone Co. (1935) 295 U. S. 662, 
(1909) 212 U. S. 1, 53 L. Ed. 371, 29 79 L. Ed. 1640, 55 S. Ct. 894; Lind- 

S. Ct. 148. heimer V, Illinois Bell Telephone Co. 

75 Baltimore & 0. E. Co. v. United (1934) 292 U. S. 151, 78 L. Ed, 1182, 
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in a suit to enforce an administrative orderl'^ The burden is on the 
one seeking relief to bring forward and to prove satisfactorily the 
invalidating faetsl^ As a practical matter, a very heavy burden is 
placed upon one who assails an administrative determination as 
confiscatory For instance, in a domain of knowledge still shifting 
and growing, and in a field where judgment is therefore necessarily 
beset by the necessity of inferences bordering on conjecture even for 
those learned in the art, it would be presumptuous for courts, on thd 
basis of conflicting expert testimony, to deem the view of an adminis- 
trative agency, acting under legislative authority, offensive to the 
Fourteenth Amendment. Confiscation is not established under such 
shadowy eireumstaneos.®® Such a burden of proof is sometimes 
specifically placed by statute upon parties claiming’ confiscation.®^ 

A general rate set for all railroads in the state may be confiscatory 
as to some, but not all, of those attacking it jointly in one suit. Each 
must prove its own case.®^ 

The burden of proof on a party alleging confiscation is perhaps 
even heavier wdiere an interlocutory injunction is sought.®® 

Where a rate fixed in administrative proceedings is judicially 
assailed as confiscatory, the burden of proof upon the complainant to 
demonstrate its unreasonableness is lieaauer Avliere tlie prescribed rate 


54 S. Ct. 658; Dayton Power & Light 
Co. V. Public Utilities Commission 
(1934) 292 U. S. 290, 78 L. Ed. 1267, 
54 S. Ct. 647; United Fuel Gas Co. v. 
Railroad Commission (1929) 278 U. S. 
300, 73 L. Ed. 390, 49 S. Ct. 150; Ex 
parte Lincoln Gas & Electric Light 
Co. (1921) 256 U. S. 512, 65 L. Ed. 
1066, 41 S. Ct. 558; Knoxville v. Knox- 
ville Water Co. (1909) 212 U. S. 1, 
53 L. Ed. 371, 29 S. Ct. 148; Railroad 
Commission v. Cumberland Telephone 
& Telegraph Co. (1909) 212 U. S. 414, 
53 L. Ed. 577, 29 S. Ct. 357. 

77 Lone Star Gas Co. v. Texas 
(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S. Ct. 883, rehearing denied 304 
U. S. 590, 82 L. Ed. 1549, 58 S. Ct. 
1051. 

78 Aetna Ins. Co. v. Hyde (1928) 
275 U. S. 440, 72 L. Ed. 357, 48 S. 
Ct. 174. 

79 See United Gas Public Service 
Co. V. Texas (1938) 303 U. S. 123, 
82 L. Ed. 702, 58 S. Ct. 483, rehear- 


ing denied 303 U. S. 667, 82 L. Ed. 
1124, 58 S. Ct. — ; Des Moines Gas 
Co. V. Des Moines (1915) 238 U. S. 
153, 59 L. Ed. 1244, 35 S. Ct. 811; 
Willeox V. Consolidated Gas Co. 
(1909) 212 U. S. 19, 53 L. Ed. 382, 
29 S. Ct. 192. 

SOEailroad Commission of Texas v. 
Rowan & Nichols Oil Co. (1940) 310 
U. S. 573, 84 L. Ed. 1368, 60 S. Ct. 
1021, oijinion modified and rehearing 
denied 311 U. S. 614, 85 L. Ed. 390, 61 
S. Ct. 66, rehearing again denied 311 
U. S. 727, 85 L. Ed. 473, 61 S. Ct. 167; 
s. c. (1941) 311 U. S. 570, 85 L. Ed. 
358, 61 S. Ct. 343. 

81 Texas, Revised Civil Statutes, 
Article 6059. 

88 The Missouri Rate Cases (1913) 
230 U. S. 474, 57 L. Ed. 1571, 33 S. 
Ct. 975. 

83 Georgia Railway & Power Co. v. 
Railroad Commission (1923) 262 U. S. 
625, 67 L. Ed. 1144, 43 S. Ct. 680. 
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has not been put in effect pending the judicial attack than where it 
has become effective, as the court is then deprived of evidence of re- 
sults of an actual test of the prescribed rate.®^ 

Where a utility complains in a federal court of the constitutional 
invalidity of state-made rates, it is held to the burden of showing that 
invalidity by convincing proof, a slightly heavier burden, if anything, 
than the ordinary burden of showing confiscation.®® 

The burden of proof is on a utility claiming confiscation to show 
that jDrices paid to an affiliate are not too high.®® 


§ 762. — To Prove Arbitrary Action. 

The burden of proof is on the party asserting it to show that as- 
sailed administrative action is arbitrary.®’^ Thus the burden is upon 
the complaining party to overthrow the presumption of verity which 
attends an agency’s findings and orders by a positive and clear 
showing that its action was arbitrary; that is, that it represents not 
the reasonable exercise of the agency’s proper jurisdiction, but the 
unreasonable and arbitrary exertion of power in violation of the 
constitutional protection invoked.®® The burden of proof is on the 
complaining party to show that the difficulty or expense involved in 
complying with an administrative order or part thereof lays so heavy 
a burden upon him as to overpass the bounds of reason and thus be 
arbitrary.®® The burden of proving that the action of the Commis- 
sioner of Internal Eevenue is plainly arbitrary is heavy.®® The 


S4 United Gas Public Service Co. v. 
Texas (1938) 303 U. S. 123, 82 L. Ed. 
702, 58 S. Ct. 483, rehearing denied 
303 U. 8. 667, 82 L. Ed. 1124, 58 S. 
Ct. — . 

86 Of. Eailroad Commission of Cali- 
fornia V. Paeiflc Gas & Electric Co. 
(1938) 302 U. 8. 388, 82 L. Ed. 319, 
58 8. Ct. 334. 

86 Dayton Power & Light Co. v. 
Public Utilities Commission (1934) 
292 U. 8. 290, 78 L. Ed. 1267, 54 8. 
Ct. 647. 

87 Commissioner of Internal Eevenue. 

Lucas V. Kansas City Structural 
Steel Co. (1930) 281 U. 8. 264, 74 L. 
Ed. 848, 50 8. Ct. 263; Niles Bement 
Pond Co. V. United States (1930) 281 
U. 8. 357, 74 L. Ed. 901, 50 8. Ct. 


251; Wicltwire v. Reinecke (1927) 275 
U. 8. 101, 72 L. Ed. 184, 48 8. Ct. 43. 
Federal Communications Commission. 

American Telephone & Telegraph 
Co. V. United States (1936) 299 U. 8. 
232, 81 L. Ed. 142, 57 8. Ct. 170. 

State Agencies. 

Texport Carrier Corp. v. Smith 
(D. 0. 8. D. Tex,, Austin Div., 1934) 
8 F. Supp. 28. 

88 Texport Carrier Corp. v. Smith 
(D. C. 8. D. Tex., Austin Div., 1934) 
8 F. Supp. 28. 

89 American Telephone & Telegraph 
Co. V. United States (1936) 299 U. S. 
232, 81 L. Ed. 142, 57 8. Ct. 170. 

80 Lucas V. Kansas City Structural 
Steel Co. (1930) 281 U.' 8. 264, 74 
L. Ed. 848, 50 8. Ct. 263. 
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burden is on tlie taxpayer to prove all facts necessary to establish 
illegality of collection.®^ 

§ 763. — Burden of Proof Similar to That Placed on Party Al- 
leging Fnconstitutionality of Statute. 

The rule above stated api^lieable to constitutional questions raised 
in administrative law cases is stronger than the ordinary rule in civil 
cases requiring a plaintiff to establisli his case by a preponderance of 
the evidence. It is the substantial equivalent of the burden placed 
upon a party who assails a statute as confiscatory or otherwise un- 
constitutional, although in such a case there is no administrative law 
question and direct legislative action is assailed free from adminis- 
trative complications. 

§ 764. To Show Finding’ Unsupported by Evidence. 

The burden of showing that a finding is unsupported by substantial 
evidence is upon the party making that claim.®® 

C. Judicial Notice 


§ 765. In General. 


Courts take judicial notice of matters of common knowledge in 
cases involving judicial review as in other civil cases.®® When courts 
take judicial notice it has no other effect than to relieve a party to a 
controversy of the burden of resorting to the usual forms of evidence. 
It does not mean that an opponent is prevented from disputing the 
matter by evidence if he believes it disputable. This is the general 
rule and will be adhered to in the absence of exceptional conditions.®^ 
The category of the subjects of judicial notice is never closed. Any 


91 Niles Bement Pond Co. v. IJiiited 
States (1930) 281 U. S. 357, 74 L. Ed. 
901, 50 S. Ct. 251; Wickwire v. 
Eeineeke (1927) 275 IJ. S. 101, 72 L. 
Ed. 184, 48 S. Ct. 43. 

SSBanton v. Belt Line E. Co. (1925) 
268 U. S. 413, 69 L. Ed. 1020, 45 S. 
Ct. 534; National Labor Eelations 
Board v. Brown Paper Mill Co. (C. C. 
A. 5th, 1940) 108 P. (2d) 867; Oilwell 
Express Corp. v. Eailroad Commission, 
of California (D. 0. S. D. Cal., Cent, 


Biv., 1935) 11 P. Supp. 665. See § 575 
et seq. 

SSMcCart v. Indianapolis Water Co. 
(1938) 302 TJ. S. 419, 82 L. Ed. 336, 
58 S. Ct. 324; Ohio Bell Telephone Co. 
V. Public Utilities Commission -(1937) 
301 U. S. 292, 81 L. Ed. 1039, 57 S. 
Ct. 724. 

94 Ohio Bell Telephone Co. v. Pub- 
lic Utilities Commission (1937) 301 U. 


S. 292, SI L. Ed. 1093, 57 S. Ct. 724. 
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new fact may be judicially noticed so long as the new fact is notorious 
to the community.®^ 

Judicial notice must be taken during trial. The doctrine may not 
be applied retroactively after the ease has been submitted. Such a 
practice would turn the doctrine into a pretext for dispensing wuth 
a trial.®® In such event, the subject of judicial notice would not be 
disclosed to the parties to the controversy so as to give opportunity 
for rebuttal or become the subject of argument. Such a practice 
W'Ould fail to furnish opportunity to know and meet opposing claims.®’’' 
The subject of judicial notice in administrative proceedings is 
governed by the same principles.®® 


§ 766. Subjects of Judicial N’otice. 

Judicial notice may be taken of general business conditions,®® of 
an upward trend in prices,^ and the level of prices,* that there has 
been a depression and that a decline of market values is one of its 
concomitants,® or that there has been no substantial general decline.* 
Likewise judicial notice may be taken of the fact that there has beeii 
a recovery and rise in values.® Such notice may be the basis of re- 
versing the decree of a lower court which refused to enjoin rates as 


95 Ohio Bell Telephone Co. v. Pub- 
lic Utilities Commission (1937) 301 
U. S. 292, 81 L. Ed. 1093, 57 S. Ct. 
724. 

96 Ohio Bell Telephone Co, v. Pub- 
lic Utilities Commission (1937) 301 

U. S. 292, 81 L. Ed. 1093, 57 S. Ct. 
724. 

97 See § 290 et seq. 

9S See § 290 et seq. 

99 Dayton Power & Light Co. v. 
Public Utilities Commission (1934) 
292 U. S. 290, 78 L. Ed. 1267, 54 S. 
Ct. 647. 

1 McCart v. Indianapolis Water Co. 
(1938) 302 U. S. 419, 82 L. Ed. 336, 
58 S. Ct. 324. 

SLos Angeles Gas & Electric Corp. 

V. Railroad Commission (1933) 289 U. 
S. 287, 77 L. Ed. 1180, 53 S. Ct. 637. 

3 Interstate Commerce Commission. 

Atchison, T. & S. E. E. Co. v. 
United States (1932) 284 U. S. 248, 
76 L. Ed. 273, 52 S. Ct. 146. 

State Agencies, 

Ohio Bell Telephone Co. v. Public 


Utilities Commission (1937) 301 U. S. 
292, 81 L. Ed. 1093, 57 S. Ct. 724; 
Dayton Power & Light Co. v. Public 
Utilities Commis.sion (1934) 292 U. S. 
290, 78 L. Ed. 1267, 54 S. Ct. 647; 
Central Kentucky Natural Gas Co. v. 
Railroad Commission (1933) 290 U. S. 
264, 78 L. Ed. 307, 54 S. Ct. 154; 
Lindheimer v. Illinois Bell Telephone 
Co. (1933) 292 U. S. 151, 78 L. Ed. 
1182, 54 S. Ct. 658; Los Angeles Gas 
& Electric Corp. v. Railroad Commis- 
sion (1933) 289 U, S. 287, 77 L. Ed. 
1180, 53 S. Ct. 637. 

4 Los Angeles Gas & Electric Corp. 
V. Railroad Commission (1933) 289 U. 
S. 287, 77 L. Ed. 1180, 53 S. Ct. 637. 

5 MeCardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. Ed. 
316, 47 S. Ct. 414; Banton v. Bolt 
Line R. Co. (1925) 268 U. S. 413, 69 
L. Ed. 1020, 45 S. Ct. 5.34; Ex parte 
Lincoln Gas & Electric Light Co. v, 
Lincoln (1919) 250 U. S. 256, 03 L. 
Ed. 968, 39 S. Ct. 454. 
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confiscatory, because changes in economic conditions may make 
them so.® 

The extent of the decline in market value of any particular indus- 
try, material or other tangible or intangible object at a given time 
and place, is not a matter of judicial notice.’^ The distinction between 
the fact of a decline, of which judicial notice may be taken, and the 
degree of the decline, of which judicial notice may not be taken, is 
the more important in cases where the extent of the fluctuations is 
not collaterally involved but is the very point in issue.® 

Intercorporate relations involving the payment to an affiliated 
corporation of charges in excess of just and reasonable charges, are 
today matters of common knowledge of which judicial notice may be 
taken.® 

Judicial notice has been taken of facts of record in a former rate 
case involving the same utility.’^® 

Judicial notice may be taken of the fact that a commercial product 
is in competition Avith other commercial products. 

Judicial notice will be taken of the personnel of admin istrath^e 
agencies,^® their rules of procedure,^® their location, for purposes of 
asserting^ jurisdiction over them,^^ the fact that defendants are govern- 
mental officials, and the nature and scope of their official duties.^® 


D. Expert Testimony 

§ 767. In General. 

Expert testimony is common in rate eases, and has often proven to 
be of great value. lioAvever, the weight to be accorded to the testi- 


6 McCart v. Indianapolis Water Co. 
(1938) 302 U. S. 419, 82 L. Ed. 336, 
58 8. Ct. 324. 

'J' Ohio Bell Telephone Co. v. Public 
Utilities Commission (1937) 301 U. S. 
292, 81 L. Ed. 1039, 57 8. Ct. 724. 

8 Ohio Bell Telephone Co. v. Public 
Utilities Commission (1937) 301 U. S. 
292, 81 L. Ed. 1039, 57 8. Ct. 724. 

9 American Telephone & Telegraph 
Co. V. United States (1936) 299 U. 8. 
232, 81 L. Ed. 142, 57 8. Ct. 170. 

lowest Ohio Gas Co, v. Public 
Utilities Commission (1935) 294 U. 8. 
63, 79 L. Ed. 761, 55 8. Ct. 316. See 
Black, J., dissenting in McCart v. 
Indianapolis Water Co. (1938) 302 U. 
8. 419, 82 L. Ed. 336, 58 8. Ct. 324. 

11 West Ohio Gas Co. v. Public 


Utilities Commission (1935) 294 U. 8. 
63, 79 L. Ed. 761, 55 8. Ct. 316. 

isPrischer & Co. A^ Bakelite Corp. 
(Ct. Cust. & Pat. App., 1930) 39 E. 
(2d) 247, cert. den. 282 U. 8. 852, 75 
L. Ed. 755, 51 8. Ct. 29. 

13 Lewis-Hall Iron Works v. Blair 
(1928) 57 App. D. C. 364, 23 F. (2a) 
972, cert. den. 277 U. 8. 592, 72 L. 
Ed. 1004, 48 8. Ct. 592. 

14 International Molders Union v. 
National Labor Eelations Board (D, 
C. E. D. Pa., 1939) 26 F. Supp. 423. 

15 Cooper V. O’Connor (1938) 69 
App. D. C. 100, 99 F. (2d) 135, 118 
A. L. E. 1440, cert. den. 305 U. 8. 643, 
83 L. Ed. 414, 59 8. Ct. 146, rehearing 
denied 307 U. 8. 651, 83 L. Ed. 1529, 
59 8. Ct. 1035. 
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mony of experts cannot be determined without understanding their 
approach to tbe question and the criteria which govern their esti- 
matesd® Where experts proceed even in part upon an erroneous basis 
their testimony does not have the convincing character required in 
confiscation casesd’^ When an opinion of an expert lacks disclosed, 
definite bases of established fact, no weight whatever may be given 
to the opinion^® And in any event the opinions of experts unsup- 
ported by adequate actual tests may not safely be substituted for 
concrete datad® 

An objection that a depreciation figure used by a government 
engineer was based on an average of percentages given by his as- 
sistants, none of whom testified, is not available to a stockyard’s 
company which did not avail itself of opportunity to produce and 
cross-examine the assistants.^® 

Opinion evidence or estimates, are competent to show depletion by 
estimating the future yield of a company’s property.®^ 


§ 768. Expert Must Be Properly Qualified. 

In accordance with accepted principles of proof, an expert must 
be properly qualified before his testimony as an expert may be given, 
and it has been indicated that otherwise so-called expert testimony is 
not substantial evidence upon which an administrative finding may 
be based.®® 


§ 769. Estimates. 

Estimates which are concretely based in actuality have probative 
value, constituting competent proof which may be the basis of a deter- 
mination as to value or any other appropriate subject of expert testi- 
mony. But there is no principle of due process which requires a rate- 
making agency to base its decision as to value, or anything else, upon 


16 St. Joseph Stock Yards Oo. v. 
United States (1936) 298 U. S. .38, 80 
L. Ed. 1033, 56 S. Ct. 720. 

17 St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 80 
L. Ed. 1033, 56 S. Ct. 720. 

18 Baltimore & 0. E. Co. v. United 
State.s (1936) 298 U. S. 349, 80 L. Ed. 
1209, 56 S. Ct. 797. 

19 B-altiinore & 0. E. Co. v. United 
States (1936) 298 U, S. 349, 80 L. Ed. 


1209, 56 S. Ct. 797 ; * The Mi.gsouri 
Bate Cases (1913) 230 U. S. 474, 57 
L. Ed. 1571, 33 S. Ct. 975. 

20 St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 
80 L. Ed. 1033, 56 S. Ct. 720. 

21 See § 367. 

22 See Denver Union Stock Yards 
Co. V. United States (1938) 304 IT. S. 


470, 82 L. Ed. 1469, 58 S. Ct. 990. 
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conjectural estimates.*^ Such, estimates have been frequently re- 
jected by the Supreme Court as incompetent proof, ^ and the Supreme 
Court has emphasized the danger of resting conclusions upon estimates 
of a conjectural character.® Thus figures for “cost of financing” and 
“promoters’ remuneration” have been properly excluded, as evidence 
of reproduction cost where they were too hypothetical and far re- 
moved from actuality.^ 


§ 770. — Basis of an Estimate May Be Investigated. 

The basis upon which an estimate is made may always be looked 
into,®* and an estimate based materially, even in part, upon an 
erroneous principle or fact is incompetent evidence to the extent that 
the erroneous basis pervades the estimate.®^ Thus, when estimates 
have been based on a ten-year level of prices, the court will consider 
whether an adequately typical ten-year period was selected,®* and 
whether prices can be expected to behave in aceordanee with x')re- 
dictions based on that period.®® 


§ 771. — Going Concern Value. 

Going eoncern value is itself an estimate, and may be based 
on estimates.®'^ But expert testimony wliich follows an elaborate 
method involving assumptions and speculations of the sort which fail 
to furnish a sound basis for computing a separate allowance for going 
concern value, have no probative effect.®* Evidence questions con- 
cerning estimates said to show going eoncern value are treated 
elsewhere.®® 


a Railroad Commission of Cali- 
fornia V. Pacific Gas & Electric Co. 
(1938) 302 IT. S. 388, 82 L. Ed. 319, 
58 S. Gt. 334. 

1) Railroad Commission of Cali- 
fornia V. Pacific Gas & Electric Co. 
(1938) 302 IJ. S. 388, 82 L. Ed. 319, 
58 S. Ct. 334; Manufacturers R. Co. 
V. United States (1918) 246 U. S. 457, 
62 E. Ed. 831, 38 S. Ct. 383. 

c Railroad Commission of Cali- 
fornia T. Pacific Gas & Electric Co. 
(1938) 302 U. S. 388, 82 L. Ed. 319, 
58 S. Gt. 334; United Enel Gas Co. 
V. Railroad Commission (1929) 278 
U. S. 300, 73 L. Ed. 390, 49 S. Ct. 
150. 

4 Los Angeles Gas & Electric Corp. 


V. Railroad Commission (1933) 289 
U. S. 287, 77 L. Ed. 1180, 53 S. Ct. 
637. 

23MeCardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. Ed. 
316, 47 S. Ct. 144. 

24 See § 767. 

25McGardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. Ed. 
316, 47 S. Ct. 144. 

26MeOardle v. Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. Ed. 
316, 47 S. Ct. 144. 

27 See § 361 et seq. 

28 St. Joseph Stock Yards Co. v. 
United States (1936) 298 U. S. 38, 


80 L. Ed. 1033, 56 S. Ct. 720. 
29 See §361 et seq. 
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E. Evidence Introduced hy Stipulation 


§ 772. Ie General. 

Effect is given to stipulations of counsel in suits for judicial review 
as in other litigation. It is not uncommon for the parties to stipulate 
that reference may be made to evidence in various other proceedings 
before an administrative agency and in suits in the courts-^® Evi- 
dence introduced in a separate suit may be introduced by stipulation 
for certain specified purposes, and will be considered for those pur- 
poses only.®^ This rule applies even though the separate suit was in 
the federal courts while the suit in which the stipulation was intro- 
duced was in a state court.®^ 

The contents, in whole or in part, of the evidence in the adminis- 
trative record, may be stipulated upon judicial review.®® This is a 
highly desirable practice. It makes possible the omission of portions 
of an administrative record which may run to thousands of pages and 
involve a considerable cost of reproduction. 

F. Particular Subjects of Proof 

§ 773. Lack of Substantial Evidence. 

A court will not consider the claim that a finding is not supported 
by substantial evidence in the absence of the record of evidence ad- 
duced in the administrative proceeding.®* In the absence of the 
administrative record, proffered new evidence may well have been 
rebutted by evidence adduced before the agency.®® 

Where it is objected that essential findings are lacking, and also 
that essential findings made are not supported by evidence, and all 
the evidence before the agency was introduced below and in substance 
incorporated into the record on appeal, the Supreme Court must 
consider both classes of objections.®® Evidence outside the adminis- 
trative record is inadmi.ssible for the purpose of showing that a finding 

so Atlanta, B. & C. E. Co. v. United 33 Mahler v. Ehy (1924) 264 U. S. 
State.s (1935) 296 U. S. 33, 80 L. Ed. 32, 68 L. Ed. 549, 44 S. Ct. 283. 

25, 56 S. Ct. 12. 34 See §§ 577, 756. 

31 Ohio Bell Telephone Co. v. Pub- 35 Mississippi Valley Barge Line Co. 
lie Utilities Commission (1937) 301 v. United States (1934) 292 U. S. 282, 
U. S. 292, 81 L. Ed. 1093, 57 S. Ct. 78 L. Ed. 1260, 54 S. Ct. 692. 

3® Colorado v. United Stiites (1926) 

32 Ohio Bell Telephone Co. v. Pub- 271 U. S. 153, 70 L. Ed. 878, 46 S. Ct. 
lie Utilities Commission (1937) 301 U. 452. 

S, 292, 81 L. Ed. 109.3, 57 S. Ct. 724. 
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is not supported by substantial evidence.®'^ Thus affidavits tending to 
show that the administrative order will ruin a party’s business are 
inadmissible.^® 

This rule does not apply upon trial de novo of a constitutional 
question, to which the doctrine of administrative finality does not ap- 
ply.®® For instance, taxing officials may testify as to the systematic 
and intentional undervaluation of property other than the 
complainant ’s.^® 

§ 774. Intended Course of Administrative Action. 

The nature of an intended course of administrative action must be 
proven like any other fact. No court will assume that it will be 
arbitrary or otherwise uneomstitutional or unlawful.^’- A threat as 
to an intended course of administrative action is competent evidence 
to prove its nature.'^® 

§ 775. Agency’s Course of Reasoning. 

The best evidence of the course of deliberation pursued by an ad- 
ministrative agency in making a decision is a statement in the agency ’s 
opinion or report as to the course pursued.^® Where the agency’s 
opinion or report shows the course of deliberation pursued, affidavits 
of an officer of a party or of the president, chairman, or member of 
the agency are of slight value.^^ 


§776. Value. 

In a suit to enjoin the enforcement of a rate-order as confiscatory, 
the values returned by the utility for taxation are properly received 


37 National Labor Relations Board 
V. Newport News Shipbuilding & Dry 
Dock Co. (1939) 308 U. S. 241, 84 L. 
Ed. 219, 60 S. Ct. 203; Mississippi 
Valley Barge Line Co. v. United 
States (1934) 292 U. S. 282, 78 L. Ed. 
1260, 54 S. Ct. 692; Southern Ry. Co. 
V. Eichler (C. C. A. 8th, 1932) 56 F. 
(2d) 1010. 

38 Mississippi Valley Barge Line Co. 
V. United States (1934) 292 U. S. 282, 
78 L. Ed. 1260, 54 S. Ct. 692. 

39 See § 262 et seq. 

40Bohler V. Callaway (1925) 267 U. 


See § 401 et seq. 

41 Natural Gas Pipeline Co. v. 
Slattery (1937) 302 U. S. 300, 82 L. 
Ed. 276, 58 S. Ct. 199. See also § 755. 

42 Natural Gas Pipeline Co. v. 
Slattery (1937) 302 U. S. 300, 82 L. 
Ed. 276, 58 S. Ct. 199. 

43 Railroad Commission of Califor- 
nia V. Paeifle Gas & Electric Go. 
(1938) 303 U. S. 388, 82 L. Ed. 319, 
58 S. Ct. 334. 

44 Railroad Commission of Califor- 
nia V. Pacific Gas & Electric Co. 
(1938) 302 U. S. 388, 82 L. Ed. 319, 
58 S. Ct. 334. 


S. 479, 69 L. Ed. 745, 45 S. Ct. 431. 
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ill evidence as admissions against interest.^® An inventory made by 
the utility is admissible as evidence of present fair value in a rate- 
fixing proceeding.^® Assessed valuation has been held to be evidence 
to be considered, but is not controlling,^’’^ and indeed cannot be re- 
garded as sufacient evidence of valuation where the principles 
governing tlie assessment are not properly shown.^® 

A finding of value as of a particular date by a district court in a 
confiscation ease must have a basis in evidence justifying the finding 
as of that date.-® This is especially necessary where reduced rates 
based upon that valuation and assailed as confiscatory have not been 
enjoined but are continued in effect.®® 

Keproductiou cost may be proved either by evidence of actual ex- 
perience in the construction and development of the property in 
question or of comparable property, or by estimates. The former is 
the more satisfactory form of proof.®^ 

The purchase price of the property in question does not necessarily 
fix the fair value of such property, but is evidence to be considered 
in determining such fair value.®® 

§ 777. Confiscation. 

Evidence that rates established voluntarily by a utility were sub- 
stantially the same as those attacked as confiscatory is relevant 
evidence tending to show lack of confiscation.®® Evidence of failure 
by a utility to contest the validity of certain rates or divisions is not 
relevant evidence tending to show that those rates or divisions are not 
confiscatory.®^ Evidence which shows confiscation does not lose its 
force because it also tends to show that rates or divisions which have 
been accepted by the utility over a substantial period, were also con- 

45 Great Falls Gas Co. v. Public 50 MeCart v. Indianapolis Water Co. 

Service Commission (D. C. D. Mont., (1938) 302 U. S. 419, 82 L. Ed. 336, 

1929) 34 P. (2d) 297. 58 S. Ct. 324. 

46 Board of Public Utility Com’rs 51 See §§354-360. 

V. Elizabethtown Water Co. (0. C. A. 52 Greencastle Water Works Co. v. 
3d, 1930) 43 E. (2d) 478. Public Service Commission (D. G. S. 

47 Greencastle Water Works Co. v, D. Ind,, 1929) 31 P. (2d) 600. 

Public Service Commission (D. C. S. 53 Manufacturers R. Co. v. United 
D. Ind., 1929) 31 P. (2d) 600. States (1918) 246 U. S. 457, 62 L. Ed. 

48 The Missouri Rate Cases (1913) 831, 38 S. Ct. 383. 

230 U. S. 474, 57 L. Ed. 1571, 33 S. 64 Baltimore & 0. R. Co. v. United 

Ct. 975. States (1936) 298 U. S. 349, 80 L. Ed. 

49 McCart v. Indianapolis Water Co. 1209, 56 S. Ct. 797. 

(1938) 302 U. S. 419, 82 L. Ed. 336, 

58 S. Ct. 324. 
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fiscatory. Utilities may accept rates and divisions wliicli are lower 
than they can be compelled by law to accept.^® 

§ 778. — Eesults of Test Period for Rates Assailed. 

A trial court may consider, in refusing to enjoin prescribed lower 
rates assailed as confiscatory, that a supervening test period will prove 
or disprove the allegations of confiscation.®® Evidence of actual ex- 
perience with prescribed rates may be of great force, but is of little 
value where the test period is brief or where conditions during the 
period are abnormal.®® The failure of a utility to introduce evidence 
of the results for representative periods subsequent to the taking effect 
of the administrative order and near to the time of the trial de novo, 
strongly suggests that the figures on which the utility’s estimates 
or calculations are based could not be supported, and leaves in grave 
doubt the validity of its proof.®® Confiscation is not established where 
the evidence show’s the rates assailed to be so nearly adequate that 
only a practical test can vitalize a doubt as to their sufficiencj^®® 


§ 779. — Rate of Return. 


Evidence that a utility paid aii interest rate on its necessary bor- 
rownngs, 'ivhieh -was higher than the rate of return fixed for use of its 
property, is competent evidence to show that the rate of return wms 
too low, since (1) it demonstrates the utility’s poor financial position, 
and (2) a business requiring skill should return more than a mere 
investment rate.®^ And evidence that a prevailing interest rate is as 
high as an estimated rate of return is competent evidence tending to 
show that the rate of return is confiscatory.®® 


55 Baltimore & O. E. Co. v. United 
States (1936) 298 U. S. .349, 80 L, Ed. 
1209, 56 S. Ct. 797. 

56 Brush Elee. Co. v. Galveston 
(1923) 262 U. S. 443, 67 L. Ed. 1076, 
43 S. Ct. 606. See Darnell v. Edwards 
(1917) 244 U. S. 504, 61 L. Ed. 1317, 
37 S. Ct. 701. 

57 Darnell v. Edwards (1917) 244 U. 
S. 564, 61 L. Ed. 1317, 37 S. Ct. 701. 

58 Darnell v. Edwards (1917) 244 U. 
S. 564, 61 L. Ed. 1317, 37 S. Ct. 701; 
Allen V. St. Louis, I. M. & S. E. Co. 
(1913) 230 U. S. 553, 57 L. Ed. 1625, 
33 S. Ct. 1030; Knoxville v. Knox- 


ville Water Co. (1909) 212 U. S. 1, 
53 L. Ed. 371, 29 S. Ct. 148. 

59Baltimore & O. E. Co. v. United 
States (1936) 29S U. S. 349, 80 L. Ed. 
1209, 56 S. Ct. 797. 

eowilleox V. Consolidated Gas Co. 
(1909) 212 U. S. 1.9, 53 L. Ed. 382, 
29 S. Ct. 192. 

61 United Railways & Electric Co. 
V. West (1930) 280 U. S. 234, 74 L. 
Ed. 390, 50 S. Ct. 173. 

62MeCardle v Indianapolis Water 
Co. (1926) 272 U. S. 400, 71 L. Ed. 
316, 47 S. Ct. 144. 
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§ 780. Cost of Transportation of Commodity. 

Precision is impossible in seeking to ascertain the cost of one out 
of many commodities transported. Such cost of transportation need 
not be proven with arithmetical accuracy. It is enough, if the evi- 
dence preponderating in favor of a particular cost figure reasonably 
warrants findings sufficient to support the decree sought.®® 

63 Baltimore & 0. R. Co. v. United 
States (1936) 298 U. S. 349, 80 L. Ed. 

1209, 56 S. Ct. 797. 
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Spheres. 

§ 792. Rules of Remand to Lower Court Do Not Apply. 

§ 793. Court May Require Further Administrative Action Within Reasonable 
Time. 

§ 794. Constitutional and Statutory Provisions. 

V. COSTS 

§ 795. In General. 

I. In General 

§ 781. Judicial Power Limited by the Constitution. 

A suit involving judicial review is, in the last analysis, essentially 
a ease or controversy appropriate for the exercise of the judicial 
power under the Constitution, and nothing* more or less.^ Thus the 
court’s power of disposition of the case is limited by the constitutional 
limitations upon the judicial power. The fact that the judicial power 
is invoked respecting the validity of administrative action within the 
legislative sphere does in no sense enlarge its scope. It is exhausted 
when the questions of law are settled. The orthodox relief granted is 

1 See § 41 et seq. 
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tlie entry of a decree dismissing the bill, or one suspending, enjoining, 
setting aside, or annulling an administrative order. Generally speak- 
ing, this marks the limit of the judicial power. Under the doctrine 
of the separation of powers a court may not decide administrative 
questions since they are within the legislative sphere. The judicial 
function respecting administrative questions is limited to deciding 
whether an administrative determination of such a question is valid 
on questions of law,^ 

Administrative agencies wield the enormous practical weapon of 
being able to make an initial decision on certain judicial questions 
although such initial decisions are not binding and this is only a pro- 
cedural factor of the administrative process.® Where the controversy 
involves only questions of law, uncomplicated by further administra- 
tive considerations, there is no hindrance to a full disposition of the 
controversy in an affirmative sense by the court. Perhaps the best 
illustration of such disposition is the granting of a mandamus order 
or injunction commanding a specific course of administrative conduct.^ 

§ 782. Dismissal of Bill Without Prejudice. 

Where the evidence is insufficient to meet the burden of proving 
confiscation but there is a possibility that after a full and fair test 
rates attacked may be clearly shown to be confiscatory, a complaint 
charging confiscation should be dismissed without prejudice.® How- 
ever, dismissal without prejudice is more a matter of form than 
substance, inasmuch as in confiscation cases the issue of confiscation 
is not a static issue, but exists as of the very day of the judicial trial 
de novo. Hence even a dismissal with prejudice cannot operate as 
res judicata except as of a particular time. A variation of this is 
found in Smyth v. Ames ® where the final decree, affirming an injunc- 
tion against the enforcement of rates declared confiscatory included 
a provision that the injunction be dissolved if it w^ere shown 
that changing business conditions had caused the rate to become 
compensatory. 

» See § 505 et seq. 216 U. S. 579, 54 L. Ed. G24, 30 S. Ct. 

8 See §§ 41, 73, 425 et seq. 423; Knoxville v. Knoxville Water 

4 See §§ 688, 704. Co. (1909) 212 TJ. S. 1, 53 L. Ed. 371, 

5 Darnell v. Edwards (1917) 244 IT. 29 S. Ct. 148; Willeox v. Consolidated 
S. 564, 61 L. Ed. 1317, 37 S. Ct. 701; Gas Co. (1909) 212 U. S. 19, 53 L. Ed. 
*De3 Moines Gas Co. v. Des Moines 382, 29 S. Ct. 192. 

(1915) 238 IT. S. 153, 59 L. Ed. 1244, 6 (1898) 169 U. S. 466, 42 L. Ed. 

35 S. Ct. 811; Northern Pac. E. Co. 819, 18 S. Ct. 418. 
v. North Dakota ex rel. MeCne (1910) 
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§ 783. Temporary Stay of Enforcement. 

The court, while affirming and enforcing an administrative order, 
may withhold enforcement for a period to permit either party to 
apply for leave to adduce additional evidence before the agency for 
the purpose of determining details of enforcement.’’’ 

II. Findings 

§ 784. Findings of Fact and Conclusions of Law Eeqiiired in All 
Oases of Judicial Review in Equity. 

Findings of fact and conclusions of law' must be made by a court 
upon judicial review of administrative action. This is an essential 
aid to the appellate court in reviewing an equity case.® The general 
rule requiring findings of fact and conclusions of law in equity eases 
which developed under former Equity’- Rule 70^/^,® is continued by 

7 National Labor Eolations Board rule required. The statements in the 

V. Carlisle Lumber Co. (C. C. A. 9th, decree that in making the restrictive 
1937) 94 r. (2d) 138. agreements the parties had engaged 

8 Mayo v. Lakeland Highlands Can- in an illegal conspiracy were but ul- 
ning Co. (1940) 309 IT. S. 310, 84 L. timate conclusions and did not dis- 
Ed. 774, 60 S. Ct. 517; Interstate Cir- pense with the necessity of properly 
cuit V. United States (1938) 304 U. formulating the underlying findings 
S. 55, 82 L. Ed. 1146, 58 S. Ct. 768; of fact. 

Eailroad Commission v. Maxcy '‘The opinion of the court was 
(1930) 281 U. S. 82, 74 L. Ed. 717, 50 not a substitute for the required find- 
S. Ct. 228. ings. A discussion of portions of the 

9 "Equity Eule 70-% provides: evidence and the court’s reasoning 

" 'In deciding suits in equity, in- in its opinion do not constitute the 

eluding those required to be heard special and formal findings by which 
before three judges, the court of first it is the duty of the court appropri- 
instanee shall find the facts specially ately and specifically to determine ail 
and state separately its conclusions of the issues which the ease presents, 
law thereon; . . . This is an essential aid to the, appel- 

" 'Such findings and conclusions late court in reviewing an equity 

shall be entered of record and, if case (Eailroad Commission v. Maxcy, 

an appeal is taken from the decree, 281 U. S. 82, and cases cited) and 

shall be included by the clerk in the compliance with the rule is particu- 

reeord which is certified to the appel- larly important in an anti-trust case 
late court under rules 75 and 76.’ which comes to this Court by direct 

"The District Court did not comply appeal from the trial court.” (Per 
with this rule. The court made no Curiam in Interstate Circuit v. United 
formal findings. The court did not States (1938) 304 U. S. 55, 56, 57, 82 
find the facts specially and state sep- L. Ed. 1146, 58 S. Ct. 768.) 
aratelv its conclusions of law as the 

■ '■ 745 . 
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Eule 52 of the Federal Eiiles of Civil Procedure, and applies to cases 
under the Urgent Deficiencies Act. The special importance of such 
cases makes such an aid to the reviewing court also important. 
Where the trial court fails to state the grounds of its decision, the 
appellate court is denied an important aid in. the consideration of the 
ease ; and the defeated party is often unable to determine whether the 
ease presents a question worthy of consideration by the appellate 
court. Thus both the litigants and the court are subjected to 
unnecessary labor.^^ 

10 Eule 52 of the Federal Eules of party raising the question has made 
Civil Procedure; in the district court an objection to 

^'Eule 52. Findings by the Court such findings or has made a motion 
^‘(a) Effect. In all actions tried to amend them or a motion for judg- 
upon the facts -without a jury, the nient.” 

court shall find the facts specially n See Eailroad Commission v. 
and state separately its conclusions of Maxcy (1930) 281 U. S. 82, 74 L. Ed. 
law thereon and direct the entry of 717, 50 S. Ct. 228; Baltimore & 0. 
the appropriate judgment; and in E. Co. v. United States (1929) 279 
granting or refusing interlocutory in- U. S. 781, 73 L. Ed. 954, 49 S. Ct. 492; 
junctions the court shall similarly set Cleveland, C., 0. & St. L. Ey. Co, v. 
forth the findings of fact and conclu- United States (1928) 275 U, S. 404, 
sions of law which constitute the 72 L. Ed. 338, 48 S. Ct. 189; Virginian 
grounds of its action. Eequests for Ey. Co. v. United States (1926)' 272 
findings are not necessary for pur- U. S. 658, 71 L. Ed. 463, 47 S. Ct. 222; 
poses of review. Findings of fact Louisville & N. E. Co. v. United 
shall not be set aside unless clearly States (D. C. N. D. 111., E. Div., 1934) 
erroneous, and due regard shall be 10 F. Supp. 185. 
given to the opportunity of the trial 12 Cleveland, C., C. & St. L. Ey. Co. 
court to judge of the credibility of v. United States (1928) 275 U. S. 404, 
the witnesses. The findings of a 72 L. Ed. 338, 48 S. Ct, 189. 
master, to the extent that the court “The Commission’s failure specifi- 
adopts them, shall be considered as cally to report the facts and give the 
the findings of the court. reasons on which it concluded that 

“(b) Amendment. Upon motion under the circumstances the use of 
of a party made not later than 10 the average or group basis is justi- 
days after entry of judgment the fied leaves the parties in doubt as to 
court may amend its findings or make a matter essential to the case and im- 
additional findings and may amend poses unnecessary work upon the 
the judgment accordingly. The motion courts called upon to consider the 
may be made with a motion for a new validity of the order. Complete 
trial pursuant to Eule 59. When find- statements by the Commission show- 
ings of fact are made in actions tried ing the grounds upon which its deter- 
by the court without a jury, the ques- minations rest are quite as necessary 
tion of the sufficiency of the evidence as are opinions of lower courts set- 
to support the findings may there- ting forth the reasons on which they 
after be raised whether or not the base their decisions in eases analogous 
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The importance is even greater where the decree enjoins the en- 
forcement of a state law or the action of state officials thereunder. 
For then the respect due to the state demands that the need for nulli- 
fying the action of its legislature or of its executive officials he 
persuasively shown. Findings to support a conclusion against 
eonstitutionalit}^ need to be unequivocal.^^ A general recital by the 
court that it has considered the evidence and that it appears there- 
from that a valuation is not supported is insufficient.^® There are no 
findings of fact where, in the opinion, statements of fact are mingled 
with arguments and inferences for which there is no sufficient basis 
in evidence.^® 

The rule applies notwithstanding the fact that evidence was not 
offered on either side, so that the findings would be based on the 
pleadings, affidavits and exhibits attached to the complaint. 


to this.'' (Mr. Justice Butler in 
Beaumont, S. L. & W. By. Co. v. 
United States (1930) 282 U. S. 74, 
86, 75 L. Ed. 221, 51 S. Ct. 1.) 

13 Public Service Commission v. 
Wisconsin Telephone Co. (1933) 289 
U. S. 67, 77 L. Ed. 1036, 53 S. Ct. 514; 
Eailroad Commission v. Maxcy (1930) 
281 U. S. 82, 74 L. Ed. 717, 50 S. Ct. 
228; Lawrence v. St. Louis-San Eran- 
cisco E. Co. (1927) 274 U. S. 588, 71 
L. Ed. 1219, 47 S. Ct. 720. 

‘‘No opinion wms rendered by the 
District Court and, apart from the 
general statement above mentioned, 
the court made no findings. Not 
only did the court fail to set forth 
the facts pertinent to a conclusion 
that an interlocutory injunction 
should issue, but the court declared 
that the prescribed rates were confis- 
catory without any findings warrant- 
ing such a conclusion. Appellee moves 
to affirm the decree. Appellants, 
resisting the motion, contend that the 
District Court abused its discretion 
and that the decree should be re- 
versed, or at least should be set aside 
and the cause remanded for findings 
of fact and conclusions of law. 


“We have repeatedly emphasized 
the importance of a statement of the 
grounds of decision, both as to facts 
and law, as an aid to litigants and to 
this Court, While it is always desir- 
able that an appellate court should be 
adequately advised of the basis of 
the determination of the court below, 
w-e have pointed out that it is partic- 
ularly important that this basis 
should appear when the decree en- 
joins the enforcement of a state law 
or the action of state officials under 
that law.” (Mr. Chief Justice 
Hughes in Public Service Commission 
V. Wisconsin Telephone Co. (1933) 
289 U. S., 67, 69, 77 L. Ed. 1036, 53 
S. Ct. 514.) 

14 Mayo V. Lakeland Highlands 
Canning Co. (1940) 309 U. S. 310, 84 
L. Ed. 774, 60 S. Ct. 517. 

15 Eailroad Commission v, Maxcy 
(1930) 281 U. S. 82, 74 L. Ed. 717, 
50 S. Ct. 228. 

16 Mayo V. Lakeland Highlands 
Canning Co. (1940) 309 U. S. 310, 84 
L. Ed. 774, 60 S. Ct. 517. 

17 Louisville & N. E. Co, v. United 
States (D. C. N. D. 111., E. Div., 1934) 
10 F. Supp. 185. 
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§ 785. In General. 

Where a commissioner, the defendant in a suit reviewing adminis- 
trative action, dies after the case is argued and submitted in the 
Supreme Court, the court may give judgment nunc pro tunc as of the 
day the case was argued and submitted.^® 

Where the statute requires the court, upon an application for en- 
forcement, to enter a decree affirming, modifying or setting aside the 
order as the situation may warrant, the decree, in case of affirmance 
or modification, should be broad enough to give effective relief and to 
prevent evasion.^® 


§ 786. Modification of Order. 

The decree or order of a court enforcing an administrative order 
should ordinarily be made in accord with the terms of the agency’s 
order.®® But an administrative order may be modified by a reviewing 
court, modification being in substance a refusal to uphold the order 
in part, so long as the modification is based solely on the decision of 
judicial questions.®^ For instance, some directions in the order may 
not be legally appropriate for the facts found. Where an order is 
legally valid to any substantial extent, it is not error for the court to 
refuse to treat it as void in toto. If a part only is invalid, the request 
for an adverse ruling should be directed to this part.®® Where an 
order of the National Labor Relations Board directed that respond- 
ent post notices in its plant which compelled an admission of guilt, 


18 Quon Quon Poy v. Johnson (1927) 
273 TJ. S. 352, 71 L. Ed. 680, 47 S. 
Ct. 346. 

lePedexal Trade Commission v. 
Wallace (C. C. A. 8th, 1935) 75 E. 
(2d) 733. 

20 National Labor Relations Board 
V. Biles-Coleman Lumber Co. (C. C. 
A. 9th, 1938) 96 E. (2d) 197. 

21 See § 424 et seq. 

Federal Trade Commission. 

Federal Trade Commission v. Mor- 
rissey (0. C. A. 7th, 1931) 47 E. (2d) 
101 5 Federal Trade Commission t. 


Interstate Commerce Commission. 

Spiller V. Atchison, T. & S. E. R. 
Co. (1920) 253 U. S. 117, 64 L. Ed. 
810, 40 S. Ct. 466. 

National Labor Relations Board. 

National Labor Relations Board v. 
A. S. Abell Co. (C. C. A. 4th, 1938) 
97 E. (2d) 951; National Labor Re- 
lations Board v. Bell Oil & Gas Co. 
(C. C. A. 5th, 1937) 91 E. (2d) 509. 
Secretary of the Interior. 

Work V. Louisiana (1925) 269 U. S. 
250, 70 L. Ed. 259, 46 S. Ct. 92. 


Good-Grape Co. (C. C. A. 6th, 1930) 
45 E. (2d) 70. 


'5<«bpiner v. Atchison, T. & S. E. 
R. Co. (1920) 253 TJ. S. 117, 64 L. Ed. 
810, 40 S. Ot. 466. 
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the court altered the form of the required notice before decreeing 
enforcement of the order.^^ Likewise, where an order directs the dis- 
charge of a new employee who had replaced one found to hai^e been 
discharged in pursuance of an unfair labor practice, which new em- 
ployee had been discharged afterwards in a reduction of the force, 
that part of the order is moot and not enforceable.®^ Orders of the 
Federal Trade Commission which direct relief greater than is legally 
api^ropriate for the facts found Avill be modified.®® 

No modification should be made which in effect redetermines an 
administrative question, as such questions are within the legislative 
sphere.®®®' 

Where a lower court decree is inartiflcially framed, it may be mod- 
ified by the Supreme Court on appeal as by striking out a supple- 
mental clause which goes too far, and as modified, affirmed.®® Thus a 
decree properly enjoining the Secretary of the Interior from imposing 
an illegal condition precedent to the determination of a land claim, 
but also requiring the Secretary to recognize that the claim has been 
established, will have the latter requirement stricken out, leaving the 
rest.®’^ 


§ 787. Ancillary Belief. 

Appropriate ancillary relief of a judicial nature may be granted 
in addition to ruling- on the validity of administrative action.®® Thus, 
when action has been taken under an administrative order held in- 


valid on judicial review, the judicial decree may restore interested 
parties to the status quo.®® 

In a ease reviewing the validity of a Labor Board order, where 
complaint was made of a failure to give notice to an intervening party 
while the hearings were in progress although the court felt that the 
intervener’s interests were not actually prejudiced in any way, leave 
was granted to intervener to petition the Board for a change in the 


53 National Labor Eolations Board 
V. A. S. Abell Co. (C. C. A. 4tb, 1938) 
97 F. (2d) 951. 

54 National Labor Eelations Board 
V. Bell Oil & Gas Co. (C. C. A. 5th, 
19.37) 91 F. (2a) 509. 

55 Federal Trade Commission v. 
Morrissey (0. C. A. 7th, 1931) 47 F. 
(2a) 101; Federal Trade Commission 
V. Good-Grape Co. (C. C. A. 6th, 1930) 
45 F. (2d) 70. 


S6a See § 505 et seq. 

26 Work V. Louisiana (1925) 269 U. 
S. 250, 70 L. Ed. 259, 46 S. Gt. 92. 

srWork V. Louisiana (1925) 269 TJ. 
S. 250, 70 L. Ed. 259, 46 S. Gt. 92. 

28 The Chicago Junction Case 
(1924) 264 U. S. 258, 68 L. Ed. 667, 44 
S. Ct. 317. 

29 The Chicago Junction Case 
(1924) 264 U. S. 258, 68 L. Ed. 667, 
44 S. Ot. 317. 
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order, otherwise enforced, as it applied to intervener, by application 
to be made within twenty days after the filing of the court ’s opinion.^*’ 
But no ancillary relief based on the determination by a court of an 
administrative question, may be granted.^^ 


IV. Eemand to Administeative Agency 

§ 788. Remand Essential for Completion of Legislative Process. 

The function of remand by a court to an administrative agency is 
to commit remaining administrative questions, which are legislative 
in character, to the appropriate administrative arm of the legislature 
which has been entrusted with the powder and duty of determining 
those questions.^® This is to say that if an agency is found to have 


30 National Labor Eolations Board 
T. Eemiiigton Band, Inc. (C. C. A. 2d, 
1938). 94 F. (2d) 862. 

31 See § 505 et seq. 

32 See § 505 et seq, 

33 Alien Oases. 

Tod V. Waldman (1924) 266 U. S. 
113, 69 L. Ed. 195, 45 S. Ct. 85; Mah- 
ler V. Eby (1924) 264 U. S. 32, 68 L. 
Ed. 549, 44 S. Ct. 283; Ex parte 
Harumi Motoshige (D. C. S. D. Cal., 
1934) 6 F. Supp. 792. 

Board of Eeview (Treasury Depart- 
ment). 

Anniston Mfg. Co. v. Davis (1937) 
301 U. S. 387, 81 L. Ed. 1143, 57 S. 
Ct. 816. 

Board of Tax Appeals. 

General Etilities & Operating Co. v. 
Helvering (1935) 296 U. S. 200, 80 L. 
Ed. 154, 56 S. Ct. 185; * Helvering v. 
Eankin (1935) 295 U. S. 123, 79 L. 
Ed. 1343, 55 S. Ct. 732; Helvering v. 
Taylor (1935) 293 U. S. 507, 79 L. Ed. 
623, 5.5 S. Ct. 287; Doernbecher Mfg. 
Co. V, Commissioner of Internal Eeve- 
nue (C. C. A. 9th, 1935) 80 F. (2d) 
573; Ilelvering v. Kendrick Coal & 
Dock Go. (C. C. A. 8th, 1934) 72 F. 
(2d) 330, ccrt. den. (1935) 294 IJ. S. 
716, 79 L. Ed. 1249, 55 S. Ct. 515; 
Commissioner of Internal Eeveime v. 


Langwell Eeal Estate Corp. (C. C. A, 
7th, 1931) 47 F. (2d) 841. 

Federal Communications Commission. 

Fly V. Heitmeyor (1940) 309 U. S. 
146, 84 L. Ed. 664, 60 S. Ct. 443; 
* Federal Communications Commission 
V. Pottsvilie Broadcasting Co. (1940) 
309 U. S. 134, 84 L. Ed. 656, 60 S. Ct. 
437; Eoehester Telephone Corp. v. 
United States (1939) 307 U. S. 125, 
83 L. Ed. 1147, 59 S. Ct. 754. 

Federal Eadio Commission. 

Federal Eadio Commission v. Nel- 
son Bros. Bond & Mtg. Co. (1933) 289 
U. S. 266, 77 L. Ed. 1166, 53 S. Ct. 
627, 89 A. L. E. 406; Symons Broad- 
casting Co. V. Federal Eadio Commis- 
sion (1933) 62 App. D. C. 46, 64 F. 
(2d) 381. 

Federal Trade Commission. 

Federal Trade Commission v. Good- 
year Tire & Eubber Co. (1938) 304 
U. S. 257, 82 L. Ed. 1326, 58 S. Ct. 
863; Federal Trade Commission v. 
Koyal Milling Co. (1933) 288 U. S. 
212, 77 L. Ed. 706, 53 S. Ct. 335; Fed- 
eral Trade Commission v. Baltimore 
Paint & Color Works (C. C. A. 4tli, 
1930) 41 F. (2d) 474. 

Interstate Comznerce Commission. 

United States v. Griffin (1938) 303 
U. S. 226, 82 L. Ed. 764, 58 S. Ct. 601; 
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acted on erroneous legal principles, it will be ordered on remand to 
proceed within the framework of its own discretionary authority on 


United States v. Chicago, M., St, P. & 
P. E, Co. (1931) 282 U. S. 311, 75 L. 
Ed. 359, 51 S. Ct. 159; Southern E. 
Co. V. St. Louis Hay & Grain Co. 
(1909) 214 U. S. 297, 53 L. Ed. 1004, 
29 S. Ct. 678; * Texas & P. E. Co. v. 
Abilene Cotton Oil Co. (1907) 204 

U. S, 426, 51 L. Ed. 553, 27 S. Ct. 350; 
Louisville & N. E. Co. v. Behliner 
(1900) 175 U. S. 648, 44 L. Ed. 309, 
20 S. Ct. 209. 

National Labor Relations Board. 

* Ford Motor Co. v. National Labor 
Eelations Board (1938) 305 U. S. 364, 
83 L. Ed. 221, 59 S, Ct. 301; National 
Labor Eelations Board v. Cowell Port- 
land Cement Co. (C. C. A. 9th, 1939) 
108 F. (2d) 198; National Labor 

Eelations Board v. Botany Worsted 
Mills (C. C. A. 3d, 1939) 106 F. (2d) 
263. 

National Mediation Board. 
Brotherhood of Eailroad Trainmen 

V. National Mediation Board (1936) 
66 App. D. C. 375, 88 F. (2d) 757. 
Secretary of Agricmture. 

United States v. Morgan (1939) 307 
U. S. 183, 83 L. Ed. 1211, 59 S. Ct. 
795. 

State Agencies. 

Laclede Gaslight Co. v. Public Serv- 
ice Commission (1938) 304 U. S. 398, 
82 L. Ed. 1422, 58 S. Ct. 988; South- 
western Bell Telephone Co. v. Okla- 
homa (1938) 303 U. S. 206, 82 L. Ed. 
751, 58 S. Ct. 528. 

Quotations. 

“It is familiar appellate practice 
to remand causes for further proceed- 
ings without deciding the merits, 
where justice demands that course in 
order that some defect in the record 
may be supplied. Such a remand 
may be made to permit further evi- 
dence to be taken or additional find- 
ings to be made upon essential points. 


So, when a District Court has not 
made findings in accordance with our 
controlling rule (Equity Eule 70-1/2) 
it is our practice to set aside the de- 
cree and remand the cause for further 
proceedings. The jurisdiction to re- 
view the orders of the Labor Rela- 
tions Board is vested in a court with 
equity powers, and w'hile the court 
must act within the bounds of the 
statute and without intruding upon 
the administrative province, it may 
adjust its relief to the exigencies of 
the case in accordance with the equi- 
table imiuciples governing judicial 
action. The purpose of the judicial 
review is consonant with that of the 
administrative imoceeding itself, — to 
secure a just result with a minimum 
of technical requirements. The stat- 
ute with respect to a judicial review 
of orders of the Labor Eelations 
Board follows closely the statutory 
provisions in relation to the orders of 
the Federal Trade Commission, and as 
to the latter it is well established that 
the court may remand the cause to 
the Commission for further proceed- 
ings to the end that valid and essen- 
tial findings may be made. Federal 
Ti'ade Comm ’n v. Curtis Publishing 
Co., 260 U. S. 568, 583; International 
Shoe Co. V. Federal Trade Comm’n, 
280 U. S. 291, 297;. Federal Trade 
Comm’n v. Eoyal Milling Go., 288 U. 
S. 212, 218; Procter & Gamble Co. v. 
Federal Trade Comm hi, 11 F. 2d, 47, 
48, 49; Ohio Leather Co. v. Federal 
Trade Comm hi, 45 F. 2d, 39, 42. Simi- 
lar action has been taken under the 
National Labor Eelations Act in Ag- 
wilines, Inc. v. National Labor Eela- 
tions Board, 87 F. 2d 146, 155. See, 
also. National Labor Relations Board 
V. Bell Oil & Gas Co., 91 F. 2d 509, 
515. The 'remand’ does not encroach 
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the indicated correct principles.^^ Just as mandamus will lie to com- 
pel an administrative agency to act by exercising its dism-etion,®^ a 
reviewing court may remand a cause to an agency with directions to 
act by determining specified administrative matters, but not to de- 
termine them in a particular way. On remand an agency is bound 


upon administrative functions. It 
means simply that the ease is re- 
turned to the administrative body in 
order that it may take further action 
in accordance with the applicable law. 
See Federal Eadio Comm’n v. Nelson 
Brothers Co., 289 IT. S. 266, 278. 

"Such a remand does not dismiss 
or terminate the administrative pro- 
ceeding. If findings are lacking 
which may properly be made upon 
the evidence already received, the 
court does not require the evidence to 
be reheard. Federal Trade Comm’n 
V, Curtis Publishing Co., supra; Inter- 
national Shoe Co, V. Federal Trade 
Comm ’ll, supra. If further evidence 
is necessary and available to supply 
the basis for findings on material 
points, that evidence may be taken. 
Federal Trade Comm’n v. Eoyal Mil- 
ling Co., supra; Procter & Gamble 
Co. V. Federal Trade Comm’n, supra; 
Ohio Leather Co. v. Federal Trade 
Comm’n, supra; Agwilines, Ine. v. 
National Labor Eolations Board, su- 
pra, Whatever findings or order may 
subsequently be made will be sub- 
ject to challenge if not adequately 
supported or the Board has failed 
to act in accordance with the statu- 
tory requirements.” (Mr, Chief 
Justice Hughes in Ford Motor Co. v. 
National Labor Eelations Board 
(1989) 305 H. S. 364, 373, 374, 83 L. 
Ed. 221, 50 S. Ct. 301.) 

“2. The cases of Cincinnati, New 
Orleans & Texas Pacific Ey. Co. v. 
Interstate Commerce Commission, 162 
IT. S. 184; Louisville & Nashville E- 
E. Co. v. Behlmer, 175 U, S, 648, and 
Interstate Commerce Commission v. 


Louisville & Nashville E. E. Co., 190 
XT. S. 273, involved the enforcement 
against carriers of orders of the Com- 
mission. After deciding that the 
orders of the Commission were not 
entitled to be enforced, because of 
errors of law committed by that body, 
this court declined to consider the 
question of the reasonableness per se 
of the rates as an original question; 
in other words, the correction of the 
established schedule without previous 
consideration of the subject by the 
Commission. It was pointed out that 
by the effect of the act to regulate 
commerce it was peculiarly within 
the province of the Commission to 
primarily consider and pass upon a 
controversy concerning the unreason- 
ableness per se of the rates fixed in 
an established schedule. It was, 
therefore, declared to be the duty of 
the courts, where the Commission had 
not considered such a disputed ques- 
tion, to remand the ease to the Com- 
mission to enable it to perform that 
duty, a conclusion wholly incompat- 
ible with the conception that courts, 
in independent proceedings, were em- 
powered by the act to regulate com- 
merce, equally -with the Commission, 
primarily to determine the reason- 
ableness of rates in force through an 
established schedule.” (Mr. Justice 
White in Texas & P. E. Co. v. Abi- 
lene Cotton Oil Co. (1907) 204 IT. S. 
426, 443, 444, 51 L. Ed. 553, 27 S. 
Ct. 350.) 

S^Eoehester Telephone Corp. v. 
United States (1939) 307 U. S. 125, 
83 L. Ed. 1147, 59 S. Ct. 754. 

3S See § 688 et seq. 
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by a court’s correction of errors of law, but an administrative deter- 
inmation in wliieb is imbedded a legal question open to judicial 
review does not impliedly foreclose tlie administrative agency, after 
its error lias been corrected, from enforcing tlie legislative iiolicy 
committed to its charge.®® Thus after invalidating an administrative 
order for an error of law, remand to the agency is appropriate to 
direct tliat any remaining administrative questions which should be 
determined, be determined in accordance with the correct principles 
of law laid dovm by the eoiirt.®'^ 

§ 789. Purposes for Which Causes May Be Eemanded to Agen- 
cies, 

A ease may be remanded to an agency so that further evidence may 
be taken,®® additional findings may be made,®® or a new party may be 
joined.^® Thus the Circuit Court of Appeals is without power on re- 
view of proceedings of the Board of Tax Appeals to make any findings 


Se Federal Gommunications Commis- 
sion V. Pottsville Broadcasting Co. 
(1.940) 309 17. S. 134, 84 L. Ed. 656, 
60 S, Ct. 437; Eederal Radio Commis- 
sion V. Nelson Bros. Bond & Mtg. Co. 
(1933) 289 IT. S. 266, 77 L. Ed. 1166, 
53 S. Ct. 627, 89 A. L. E. 406. 

87 Eederal Communications Commis- 
sion V. Pottsville Broadcasting Co. 
(1940) 309 V. S. 134, 84 L. Ed. 656, 
60 S. Ct. 437. 

S8 Alien Oases. 

Ex parte Harumi Motosliige (D. C. 
S. D. Cal., 1934) 6 F. Supp. 792. 
Board of Tax Appeals. 

Heivering v. Taylor (1935) 293 U. 
S. 507, 79 L. Ed. 623, 55 S. Ct. 287; 
Commissioner of Internal Revenue v. 
Langwell Real Estate Corp. (C. 0. A. 
7th, 1931) 47 F. (2d) 841. 

Federal Trade Commission, 

Federal Trade Commission v. Royal 
Milling Co. (1933) 288 U. S. 212, 77 
L. Ed. 706, 53 S. Ct. 335. 

National Laljor Relations Board. 

* Ford Motor Co. v. National Labor 
Relations Board (1938) 305 E. S. 364, 
S3 L. Ed. 221, 59 S. Ct. 301, 


National Mediation Board. 

Brotherhood of Railroad Trainmen 
V. National Mediation Board (1936) 
66 App. D. C. 375, 88 F. (2d) 757. 

39 Board of Tax Appeals. 

General Utilities & Operating Co. v. 
Helvering (1935) 296 U. S. 200, 80 
L. Ed. 154, 56 S. Ct. 185; Doernbeeher 
Mfg, Co. V. Commissioner of Internal 
Revenue (C. C. A. 9th, 1935) 80 P. 
(2d) 573; Helvering v. Kendrick Coal 
& Bock Co. (C. C. A. Sth, 1934) 72 F. 
(2d) 330, cert. den. (1935) 294 U. S. 
716, 79 L. Ed. 1249, 55 S. Ct. 515. 
Interstate Commerce Commission. 

Louisville & N. R. Co. v. Behlmor 
(1900) 175 U. S. 648, 44 L. Ed. 309, 
20 S, Ct. 209; * Texas & P. E. Co. v. 
Abilene Cotton Oil Co. (1907) 204 U. 
S. 426, 51 L. Ed. 553, 27 S. Ct. 350; 
Southern E. Co. v. St, Louis Hay & 
Gr.ain Co. (1909) 214 U. S. 297, 53 L. 
Ed. 1004, 29 S. Ct. 678. 

National Labor Relations Board. 

Ford Motor Co. v. National Labor 
Relations Board (1938) 305 U. S. 364, 
83 L. Ed. 221, 59 S. Ct. 301. 

40 National Labor Relations Board 
V. Cowell Portland Cement Co. (0. G. 
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of fact respecting- the administrative proceedings. If the Board has 
failed to make an essential finding and the record on review is insuffi- 
cient to provide the basis for a final determination, the proper 
procedure is to remand the case for further proceedings before the 
Board.^^ Where a taxpayer shows that the determination of the 
Commissioner of Internal Keveniie is arbitrary, but not how much, 
if anything, the tax should be, the court rightly remands to the Board 
of Tax Appeals for further proceedings.^® 

Eemand may also be vdth directions to take such further action in 
the premises as the law requires in view of the annulment and setting 
aside of an order, or in view of the enforcement of an order, which 
may mean to take such further proceedings as the framework of the 
statute permits.^® Where a petition for enforcement of a Federal 
Trade Commission order was granted, the ease was remanded for the 
agency to take proof on the question whether the order had been 
violated.^® 

Eemand may be for the purpose of modifying an order held to be 
too drastic as a remedy for the facts found.*"^ 

Eemand may be made only on good grounds, not on frivolous 
grounds or for any purpose that might be considered dilatory or 
vexatious.^® 

When a ease is remanded to a district court for further proceedings 
in conformity with the appellate court’s opinion, what further pro- 
ceedings the agency may see fit to take in the light of the appellate 
court’s decision, or what determinations the district court may make 
in relation to any such proceedings, are not matters which the ap- 
pellate court should attempt to forecast or hypothetically decide.^® 


A. 9tli, 1939) 108 F. (2d) 198; Symons 
Broadcasting Co. v. Federal Radio 
Commission (1933) 62 App. D, C. 46, 
64 F. (2d) 381. 

41 General Utilities & Operating Co. 
V. Helvering (1935) 296 U. S. 200, 80 
L. Ed. 154, 56 S. Ct. 185. 

48 Helvering v. Taylor (1935) 293 
U. S. 507, 79 L. Ed. 623, 55 S. Ct. 287. 

43 See United States v. Griffin 
(1938) 303 U. S. 226, 82 L. Ed. 764, 
58 S. Ct. 601. 

44 Federal Trade Commission v. 
Baltimore Paint & Color Works (C. C. 
A. 4th, 1930) 41 F. (2d) 474. 


45 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 

46 Federal Trade Commission v. 
Baltimore Paint & Color Works (C. C. 
A. 4th, 1930) 41 F. (2d) 474. 

47 Federal Trade Commission v. 
Royal Milling Co. (1933) 288 U. S. 
212, 77 L. Ed. 706, 53 S. Ct. 335. 

48 See Ford Motor Co. v. National 
Labor Relations Board (1938) 305 U. 
S. 364, 83 L. Ed, 221, 59 S. Ct. 301. 

49 United States v. Morgan (1939) 
307 U. S. 183, 83 L. Ed. 1211, 59 S. 
Ct. 795. 
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§ 790. Form of Remand. 

The remand may be in form to the court below with directions 
which only the agency can carry out, thus implying remand by the 
lower court to the agency,®® or to a lower court with express directions 
to remand to the ag^ency,®^ and remand may be to an agency without 
any directions.®® 

The express provision of remand, with or without specific directions, 
is not always necessary to institute further administrative proceed- 
ings. The failure to remand a case to an administrative agency for 
a specific purpose does not preclude further administrative pro- 
ceedings. An agency is always free to conduct such further 
proceedings as lie within its statutoiy powers, and when an adminis- 
trative order has been immlidated upon judicial review it is often 
necessary that further administrative j^roceedings be had in the 
absence of specific remand by the court.®® 

§791. Significance of Remand: Coordination of Judicial and 
Legislative Spheres. 

Remand thus marks the end of exercise of the judicial power, and 
continuance of any remaining legislative character of the cause under 
the jurisdiction of the appropriate administrative arm of the legis- 
lature. It establishes the necessary mechanical link betw’’eeii the 
judicial and legislative spheres at the conclusion of judicial review. 
It is thus coordinate with questions of jurisdiction of the judicial 
power. Just as the opportunity for judicial review should prevent 
encroachment by the legislative upon the judicial sphere, remand 
should prevent encroachment by the judicial upon the legislative. 
Use of the power of remand goes to the very foundation of the re- 
lationship between courts and agencies.®^ 


50 Federal Trade Commission v. 
Eoyal Milling Co. (19.33) 288 TJ. S. 
212, 77 L. Ed. 706, 53 S. Ct. 33.5. 

51 Laclede Gaslight Co. v. Public 
Service Commission (1938) 304 U. S. 
398, 82 L. Ed. 1422, 58 S. Ct. 988. 

52 See Federal Trade Commission v. 
Goodyear Tire & Eubber Co. (1938) 
304 IT. S. 257, 82 L. Ed. 1326, 58 S. 
Ct. 863. 

53 See United States v. Chicago, M., 
St. P. & P. E. Co. (1931) 282 U. S. 
311, 75 L. Ed. 359, 51 S. Ct. 159. 


54 ' ‘ A much deeper issue, hoAvever, 
is here involved. This was not a 
mandate from court to court but from 
a court to an administrative agency. 
What is in issue is not the relation- 
ship of federal courts inter se—a 
relationship defined largely by the 
courts themselves — but the due observ- 
ance by courts of the distribution 
of authority made by Congress as be- 
tween its power to regulate commerce 
and the reviewing power which it has 
conferred upon the courts under Arti- 
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§ 792. Ellies of Eemaiid to Lower Court Do Not Apply. 

The technical rules derived from the relations of courts inter sese 
cannot be aj)plied mechanically to agencies. Thus the doctrine that a 
lower court is bound to respect the mandate of an appellate tribunal 
and cannot reconsider questions which it has decided is inapplicable 
to remand to an agency.®® For instance where a license application 
has been denied by an agency, because of an error of law, a reviewing 
court cannot, by mandamus, compel the agency to reconsider the ap- 
plication ''on the basis of the record as originally made, and in 
accordance with the opinions” of the court.®® The agency is free to 
set the application down for hearing on a comparative basis with 
subsequently filed rival applications, and to reopen the record and 
take new evidence on the comparative ability of the various applicants 
to satisfy “public convenience, interest, or necessity.” ®'‘' 

§ 793. Court May Require Further Administrative Action With- 
in Reasonable Time. 

The administrative agency is bound to follow the purpose of the 
remand, and if it should fail to do so, the reviewing court may vacate 
the remand order and make such disposition of the suit for judicial 
review as may be just.®® A court may provide for final disposition of 


cle III of tlie Constitution. A review 
"by a federal court of the action of a 
lower court is only one phase of a 
single unifled process. But to tlie 
extent that a federal court is author- 
ized to review an administrative act, 
there is superimposed upon the en- 
forcement of legislative policy 
through administrative control a dif- 
ferent process from that out of which 
the administrative action under re- 
view ensued. The technical rules de- 
rived from the interrelationship of 
judicial tribunals forming a hierarch- 
ical system are taken out of their 
environment when mechanically ap- 
plied to determine the extent to 
■which Congressional power, exercised 
through a delegated agency, can be 
controlled within the limited scope 
of ‘ judicial power ’ conferred by 
Congress under the Constitution^’ 
(Mr. Justice Frankfurter in Federal 


Communications Commission v. Potts- 
ville Broadcasting Co. (1940) 30.9 U. 
S. 134, 141, 84 L. Ed. 656, 60 S. Ct. 
437.) 

65 Federal Communications Commis- 
sion V. Pottsville Broadcasting Co. 
(1940) 309 IT. S. 134, 84 L. Ed. 656, 
60 S. Ct. 437. 

66 Federal Communications Commis- 
sion V. Pottsville Broadcasting Co. 
(1940) 309 17. S. 134, 84 L. Ed. 656, 
60 S. Ct. 437. 

67 Ply V. Heitmeyer (1940) 309 U. 
S. 146, 84 L. Ed. 664, 60 S. Ct. 443. 

68 Ford Motor Co. v. National La- 
bor Relations Board (1938) 305 U. S. 
364, 83 L. Ed. 221, 59 S. Ct. 301; 
Helvering v. Kendrick Coal & Dock 
Co. (0. 0. A. 8th, 1934) 72 F. (2d) 
330, cert. den. (1935) 294 IT. S. 716, 
79 L. Ed. 1249, 55 S. Ct. 515. 
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tlie ease without further administrative action, if administrative 
action on the remand is not taken within a reasonable time.®® Thus 
upon application for a writ of habeas corpus the proceedings may be 
remanded to the agency for the determination of remaining adminis- 
trative questions, with the condition that the relator be discharged 
from custody unless administrative proceedings for the determina- 
tion of those questions be instituted within thirty days.®® 


§ 794. Constitutional and Statutory Provisions. 

The Oklahoma Constitution provides for a legislative review by 
the Supreme Court of Oklahoma of orders of the Corporation Com- 
mission, expressly giving the Supreme Court power to remand a case 
to the Commission for further proceedings. 

The Revenue Act of 1936 i)rovides expres.sly for remand by a 
Circuit Court of Appeals to the Board of Review, if required in the 
interests of justice, and gives the courts power to '' direct the Board 
to enter any designated judgment. ’ ’ 


V. Costs 


§ 795. In General. 

Costs in suits involving judicial review of administrative orders 
are governed by the usual provisions. IVliere a statute requires that 
a utility is to pay the cost of rate proceedings, it must pay the costs 
of an appeal in legislative review by the courts, even though the ap- 
peal be taken, and dismissed, by the regulatory administrative 
agency.®® 


sOTod V, Waldman (1924) 266 XT. 
S. 113, 69 L. Ed. 195, 45 S. Ct. 85; 
* Mahler v. Eby (1924) 264 IT. S. S2, 
68 L. Ed. 549, 44 S. Ct. 283. 

60 Tod V. Waldmaii (1924) 266 U. S. 
113, 69 L. Ed. 195, 45 S. Ct. 85; 
Mahler v. Eby (1924) 264 XT. S. 32, 
68 L. Ed. 549, 44 S. Ct. 283. 

61 Article IX, §22. 

63 See Southwestern Bell Telephone 


Co. V. Oklahoma (1938) 303 XT. S. 
206, 82 L. Ed. 751, 58 S. Ct. 528. 

63 7 XTSCA 648 (g). 

64 Anniston M£g. Co. v. Davis 
(1937) 301 XT. S. 337, 81 L. Ed. 1143, 
57 S. Ct. 816. 

65 Washington Ey, & Electric Co. v. 
District of Columbia (1935) 64 App. 
D. C. 243, 77 E. (2d) 366. 
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I. nr GENERAL 

§ 796. Introduction. 

§ 797. Appeal to the Supreme Court Only from Courts Acting Judicially. 

§ 798. Parties in General. 

§ 799. Appeal from Decree Granting an Interlocutory Injunction. 

§ 800. Stay Pending Appeal. 

§ 801. — Grounds for Stay Pending Appeal. 

§ 802. Administrative Action Pending Appeal. 

§ 803. Stay by Appellate Court Pending Further Disposition of Case. 

§ 804. Assignment of Error. 

§ 805. Contents of Record on Appeal. 

§ 806. When Amendments to Pleadings Before Agency Are Considered Made 
in Supreme Court. 

§ 807. Weight of Findings of Fact by Court Upon Trial De Novo. 

§ 808. Arguments on Appeal Must Have Been Urged Below. 

§ 809. Reversal and Remand by Supreme Court. 

§ 810. Second Appeal as One Remedy for Failure to Carry Out Mandate of 
First. 

n. MODES OF APPEAL 

§ 811. Appeals from District Courts. 

§ 812. — Under the Urgent Deficiencies Act. 

§ 81.3. United States Not a Necessary Party on Appeal. 

§ 814. Denial of Application for Restitution Appealable. 

§815. — Under Section 266, Judicial Code. 

§ 816. Reasonable Mistake: Rights Saved. 

§ 817. Appeals from Circuit Courts of Appeal. 

§ 818. To United States Supreme Court from State Courts. 

§ 819. — When Federal Question Is Present. 

§ 820. — Where State Court Review Is Legislative, 

§ 821, -—Appeal and Certiorari. 

§ 822. No Direct Appeal from State Agency. 

I. In General 

§ 796. Introduction. 

This chapter discusses appeals in suits for judicial review, that is, 
appeals in judicial proceedings only. “Appeals” in administrative 
proceedings are treated elsewhere.^ A suit in the nature of judicial 

1 See § 226 et seq. 
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review which is denominated an “appeal” from an agency to a court 
is likewise discussed elsewhere.® 


§ 797. Appeal to th© Supreme Court Only from Courts Acting 
Judicially. 

In the absence of special enactment, such as that providing for 
certification of questions by the Court of Claims,® appeal to the United 
States Supreme Court can be had only where court review in the case 
in question is judicial,^ at least in part.® The mere fact that a court 
acts in a judicial capacity in other cases does not give the right to 
appeal a ease of legislative review.® 

§ 798. Parties in Ceneral. 

Where a party’s interests are already fully represented, an order 
refusing its application to intervene is not of such a final character 
as to furnish a basis for appeal, unless there are exceptional circum- 
stances. Such refusal is completely in the discretion of the trial 
eourt.'^ In a suit to enjoin state gas rates as confiscatory, where the 
commission, defendant in the district court, is abolished later, and 
another defendant appeals, the latter need not make the commission 
a party on appeal, nor issue summons and severance against it.® 
Questions of substitution of parties on appeal are treated elsewhere.® 


§ 799. Appeal from Decree Granting an Interlocutory Injunction. 
The general rule that in reviewing an equity district court ’s refusal 
to grant an interlocutory injunction the only question to be considered 
by the appellate court is whether there was an abuse of the lower 


court’s discretion, does not apply 
against an administrative order of 

2 See § 625 et seq. 

3 See Humphrey v. United States 
(1935) 295 U. S. 602, 79 L. Ed. 1611, 
55 S. Ct. 869. 

4 Southwestern Bell Telephone Co. 
V. Oklahoma (1938) 303 U. S. 206, 82 
L. Ed. 751, 58 S. Ct. 528; Federal 
Eadio Commission v. Nelson Bros. 
Bond & Mtg. Co. (1933) 289 U. S. 
266, 77 L. Ed. 1166, 53 S. Ct. 627, 
89 A. L. E. 406. See Federal Com- 
munications Commission v. Pottsville 
Broadcasting Co. (1940) 309 U. S. 
134, 84 L. Ed, 656, 60 S. Ct. 437. 


where the injunction was prayed 
such character that decision on an 

5 Clark’s Perry Bridge Co. v. Pub- 
lic Service Commission (1934) 291 U. 
S. 227, 78 L. Ed. 767, 54 S. Ct. 427. 

6 See Federal Communications Com- 
mission V. Pottsville Broadcasting Co. 
(1940) 309 U. S. 134, 84 L. Ed. 656, 
60 S. Ct. 437. 

7 City of New York v. New York 
Telephone Co. (1923) 261 U. S. 312, 
67 L. Ed. 673, 43 S. Ct. 372. 

8 Newton v. Consolidated Gas Co. 
(1924) 265 U. S. 78, 68 L. Ed. 909, 44 
S. Ct. 481. 

9 See §§ 721, 722. 
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application for an interlocutory injunction may in many respects be 
tlie equivalent of a final deeree.^° An appeal from an interlocutory 
injunction will be dismissed Avhere the interlocutory injunction bas 
been followed by a permanent injunction from wbieli appeal is taken. 
Tlie former appeal merges in the latter,^^ 

An interlocutory injunction under Judicial Code section 266 wall 
be vacated on appeal unless the findings of fact and conclusions of 
law of the court upon which it is based are set out.^® 


§ 800. Stay Pending Appeal. 

Once a decree has been entered by a lower court sustaining an 
administrative order, enforcement of the order is not stayed by the 
mere taking of an appeal under the Urgent Deficiencies Act.^® 
event, enforcement of an administrative order may only be restrained 
by a stay pending appeal. The obtaining of such a stay is not a 
matter of right, even if irreparable injuiy might otherwise result 
to the party affected. It is an exercise of judicial discretion, the 
propriety of its issue being dependent upon the circumstances of the 
particular case.^^ It may be issued in the discretion of the court which 
made the decree appealed from,^® or in the discretion of the Supreme 
Court or a justice thereof.^® The Supreme Court may refer an ap- 
plication for a stay pending appeal to the court which made the 
decree appealed from, as best qualified to pass on the question, 
Where the decree has been made by a three-judge district court, one 


I'O Louisville & N. R. Co. v. United 
States (1915) 238 U. S. 1, 59 L. Ed. 
1177, 35 S. Ct. 696. 

11 Smith V. Illinois Bell Telephone 
Co. (1926) 270 U. S. 587, 70 L. Ed. 
747, 46 S. Ct. 408; Pacifle Telej)hone 
& Telegraph Co. v. Kuykendall 
(1924) 265 U. S. 196, 68 L. Ed. 975, 
44 S. Ct. 553. 

12 See §§ 721, 722. 

13 28 USOA 47a. Virginian Ey. Co. 
V. United States (1926) 272 U. S. 658, 
71 L. Ed. 463, 47 S. Ct. 222. See also 
§ 633 et seq. 

14 Virginian Ey. Co. v. United 
States (1926) 272 U. S. 658, 71 L. Ed. 
463, 47 S. Ct. 222. 

15 Beaumont, S. L. & W. R. Co. v. 
United States (1930) 282 U. S. 74, 75 
L. Ed. 221, 51 S. Ct. 1; * Virginian 


Ey. Co. v. United States (1926) 272 

U. S. 658, 71 L. Ed. 463, 47 S. Ct. 
222; Kroger Grocery & Baking Co. 

V. Lutz (1936) 299 U. S. 300, 81 L. 
Ed. 251, 57 S. Ct. 215. 

16 Virginian Ey. Co. v. United 
States (1926) 272 U. S. 658, 71 L. Ed. 
463, 47 S. Ct. 222; Omaha & C. E. 
Street E. Co. v. Interstate Commerce 
Commission (1911) 222 U. S. 582, 56 
L. Ed. 324, 32 S. Ct. 833. See Cum- 
berland Telephone & Telegraph Co. v. 
Louisiana Public Service Commission 
(1922) 260 U. S. 212, 67 L. Ed. 217, 
43 S. Ct. 75. 

17 Cumberland Telephone & Tele- 
graph Co. V. Louisiana Public Serv- 
ice Commission (1922) 260 IT. S. 212, 
67 L. Ed. 217, 43 S. Ct. 75. 
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judge does not have power to issue a stay pending appeal, although 
it may be issued by the three-judge courtd® Thus where a temporary 
stay w^as issued by one judge of a three-judge district court who 
stated that it had been considered by the other tivo judges and one 
of the other two judges had written a letter indicating approval, the 
stay -was invalidd^ 

Where the decree is affirmed the Supreme Court wall not pass on the 
portion of the decree staying enforcement of the administrative order 
pending appeal.^*^ An appeal from a decree or order granting a stay 
pending appeal wall be dismissed as moot where the stay has been 
vacated.®^ 

The Court of Appeals of the District of Columbia has held that it 
has no powder to stay orders of the Federal Radio Commission.^® 


§ 801. — Grounds for Stay Pending Appeal. 

Facts demonstrating irreparable injury which wnuld ordinarily be 
sufficient to justify the ga’anting of a temioorary or interlocutory stay 
or injunction pending final hearing, must be sliowm to justify the 
issuance of a sta.y pending appeal.®® Only strong reasons justify 
the issuance of such a stay.®^ Strong reasons are necessary because 
the decree denying the injunction creates a strong presumption of 
its own correctness and of the validity of the agency’s order. This 
presumption ordinarily entitles the public and private interests wdiieh 
ma}^ be affected to the benefits which the order waas intended to 
secure.®® Where, in a rate ease, refusal to grant an injunction would, 
if the Supreme Court should decide that complainant was entitled to 
the injunction, w^rk irremediable injury, a restraining order will be 


18 Cumberland Telephone & Tele- 
graph Co. V. Louisiana Public Service 
Commission (19S2) 260 IT. S. 212, 67 
L. Ed. 217, 43 S. Ct. 75. 

19 Cumberland Telephone & Tele- 
graph Co. V. Louisiana Public Serv- 
ice Commission (1922) 260 IT. S. 212, 
67 L. Ed. 217, 43 S. Ct. 75. 

SO Chesapeake & 0. Ey. Co. v. 
United States (1935) 296 U. S. 187, 
80 L. Ed. 147, 56 S. Ct. 164. 

21 Ohio V. United States (1934) 292 
U. S. 498, 78 L. Ed. 1388, 54 S. Ct. 
792. 

22 General Eroadeasting Systeni v. 
Bridgeport P.roadcasting System. (D. 
G. D. Conn., 1931) 53 F. (2d) 664. 


23 Virginian By. Co. v. United 
States (1926) 272 U. S. 658, 71 L. Ed. 
463, 47 S. Ct. 222. 

24 Merchants Warehouse Co. v. 
United States (1931) 283 U. S. 501, 
75 L. Ed. 1227, 51 S. Ct. 505; Virgin- 
ian Ey. Co. V. United States (1926) 
272 U. S. 658, 71 L. Ed. 463, 47 S. 
Ct. 222; Cumberland Telephone & Tel- 
egraph Co. V. Louisiana Public Serv- 
ice Commission (1922) 200 U. S. 212, 
67 L. Ed. 217, 43 S. Ct. 75. 

26 Virginia, n Ey. Co. v. United 
States (1926) 272 U. S. 658, 71 L. Ed. 
463, 47 S. Ct. 222. 
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continued pending an opportunity for a review in the Supreme 
Court.®® 

The following considerations, taken together, call for the exercise of 
the court’s discretion to stay: where the practice complained of is 
of long standing, entered into in good faith at a time when discrim- 
ination, if it existed, was much less serious than presently, and before 
present prohibitions against such discriminations ; its legality is still 
not free from doubt, as indicated by the fact that the court decision is 
not unanimous, and the immediate enforcement of the order would 
result in a serious and unneecessary disturbance of a course of bus- 
iness affecting not only present parties but others, which the court 
finds will be irreparable.®’ However, the mere fact that the district 
court was not unanimous in denying the injunction does not justify 
the issuance of a stay.®® And where a second appeal is taken due to 
a mistake in a prior attack on an order, the court may deny a stay 
pending appeal, although there wull be some irreparable loss, -when 
the amount will not be very large. To impose a possible loss is a 
less evil than to permit the party to have longer benefit of a restrain- 
ing order as the result of its own mistake. The record from a three- 
judge court can be taken to the Supreme Court in a few days. If 
that court thinks the attacking party should have an injunction it 
can speedily give that relief.®^ 


§ 802. Administrative Action Pending Appeal. 

Once a court exercises jurisdiction to review the findings or order 
of an administrative agency, the agency is wuthout power to act in- 
consistently with the court’s jurisdiction.®® But 'where a suit for man- 
damus to compel an agency to conduct a hearing in a particular way 
has been decided in the agency’s favor in the lower court, the agency 
may continue and conclude the hearing pending appeal, no injunction 
or stay having been issued.®^ 


26 Louisville & N. R. Co. v. Gar- 
rett (C. C. E. D. Ky., 1911) 186 Fed. 
176, aff’d (1913) 231 U. S. 298, 58 L. 
Ed. 229, 34 S. Ct. 48. 

27 Merelunits Warehouse Co. v. 
ITiiited States (1931) 283 U. S. 501, 
75 L. Ed. 1227, 51 S. Ct. 505. 

28 Virginian Ry. Co. v. United 
States (1926) 272 U. S. 658, 71 L. Ed. 
463, 47 S. Ct. 222. 

29 Louisville & N. R. Co. v. Finn 
(D. 0. E. D. Ky., 1914) 214 Fed. 465, 


aff'd 235 U. S. 601, 59 L. Ed. 379, 
35 S. Ct. 146. 

Inland Steel Co. v. United States 
(1939) 306 U. S. 153, 83 L. Ed. 557, 
59 S. Ct. 415. See Ford Motor Co. v. 
oSTational Labor Relations Board 
(1938) 305 U. S. 364, 83 L. Ed. 221, 
59 S, Ct. 301. 

31 Norwegian Nitrogen Products Co. 
V. United States Tariff Commission 
(1927) 274 U. S. 106, 71 L. Ed. .949, 
47 S. Ct. 499. 
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The effect of a temporary or interlocutory stay or injunction upon 
an administrative order is treated elsewhere 

§ 80S. Stay by Appellate Court Pending Further Disposition of 
Case. 

Where a decree granting an interlocutory injunction is vacated 
and the cause remanded to the district court for further action ap- 
propriate to a decision upon an application for an interlocutory in- 
junction, the Supreme Court may order the temporary restraining 
order to remain in force pending that decision.^® And where a decree 
denying an interlocutory injunction is vaciited in the Supreme Court 
and the cause remanded because a party has failed to exhaust a state 
administrative remedy, the restraining order may be continued. If, 
after hearing, the agency adheres to the view attacked, further pro- 
ceedings appropriate to the situation may be had in the district 
court.^^ 


§ 804. Assignment of Error. 

It is said that only points made or questions raised below will be 
reviewed by a federal appellate court in eases appealed either from a 
lower court or from an agency.®® Equity Rule 75 required that the 
record on appeal be condensed. Supreme Court Rule 27, formerly 
Rule 21, requires the brief on appeal to refer to the page of the record 
and the authorities relied on in support of each point. Where these 
rules are ignored or neglected, so that the court would have to read 
and brief a voluminous record itself, in order to discover if it con- 
tained a basis for deciding upon an assignment of error, such as the 
failure to consider going value in a rate ease, the court will decline 
to consider the assignment of error,®® The question of the lack of 
evidence to support a finding should ordinarily be presented by assign- 
ment of error.®"^ However, under Rule 9 of the Rules of the Supreme 
Court, a fundamental defect, such as the absence of a quasi-jurisdic- 


82 See § 739. 

S3 Public Service Commission v. 
Wisconsin Telephone Co. (1933) 289 
tJ. S. 67, 77 L. Ed. 1036, 53 S. Ct. 514. 

34 St. Louis-San Francisco E. Co. 
V. Alabama Public Service Commis- 
sion (1929) 279 U. S. 560, 73 L. Ed. 
843, 49 S. Ct. 383. 

85 Kottemann v. Commissioner of 


Internal Eevenue (C. C. A. 9th, 1936) 
81 F. (2d) 621. But see § 239 et seq. 

86 Houston V. Southwestern Bell 
Telephone Go. (1922) 259 U. S. 318, 
66 L. Ed. 961, 42 S. Ct. 486. 

37 Commissioner of Internal Eeve- 
nue V. Purdy (C. C. A. 1st, 1939) 102 
F. (2d) 331. 
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tional administrative finding, ^8 may nevertheless he considered by 
the Supreme Court even though not specifically assigned as error. 


§ 806. Contents of Record on Appeal. 

The expense of printing a record on appeal is often a substantial 
factor in the determination of whether an appeal will be taken, since 
the transcript often runs into thousands of pages. Moreover, it is 
seldom pretended that the major portion of such a record is actually 
scrutinized by the court. Where the question of substantial evidemee 
to support the findings is present, litigants should be encouraged to 
shorten the printed record to those parts only which are material, 
saving their rights against unforeseen developments by stipulating 
that any part of the certified administrative record which is not 
printed, may be referred to and quoted by counsel in briefs or argu- 
ment. 

AVliere the point is that the facts found do not as a matter of law 
support the order made, rather than that the evidence does not 
support the findings, the Supreme Court has emphasized that it is 
good practice not to put in the record on appeal the record of the 
hearing before the agency containing the evidence there taken. 88 


§ 806. When Amendments to Pleading’s Before Agency Are Oon- 
siderecl Made in Supreme Oourt. 

Appropriate amendments in the pleadings before an agency may 
be deemed to have been made in the Supreme Court.-® And a petition 
by a shipper to modify a reparation order by reducing the amount pay- 
able may be treated as a remittitur, and the modifying order as the 
entry of the remittitur.^^ 

§ 807. Weight of Findings of Fact by Court Upon Trial De Novo. 

Where it is contended that legislation or an administrative order 
is constitutionally invalid, and where that invalidity rests upon dis- 
puted questions of fact, the invalidating facts must be proved to the 


38 Mahler v. Eby (1924) 264 U. S. 
32, 68 L. Ed. 549, 44 S. Ct. 283. 

39 Louisville & N. K. Co. v. United 
States (1915) 238 U. S. 1, 59 L. Ed. 
1177, 35 S. Ot, 696. 

40 Louisville & N, R, Co. v. Sloss- 


Sheffield Steel & Iron Co. (1925) 269 
U. S. 217, 70 L. Ed. 242, 46 S. Ct. 73. 

41 Louisville & N. R. Co. v. Sloss- 
Sheffleld Steel & Iron Co. (1925) 269 
U. S. 217, 70 L. Ed. 242, 46 S. Ct. 73. 
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satisfaction of the reviewing* court. In view of the character of the 
judicial power invoked in such eases it is not tolerable that its exercise 
should rest securely upon the findings of a master even though they 
be confirmed by the trial court. The power is best safeguarded from 
abuse by preserving to the appellate court complete freedom in deal- 
ing with the facts of each case. In such cases there are no artificial 
rules as to the weight of the master’s findings to fetter the appellate 
court ’s action. But weight naturally attaches to findings of fact 
by a trial court which are supported by substantial evidence.^^ Where 
findings of a lower court rejected the claim of confiscation, and the 
evidence and the conclusions to be drawn from it on that issue were 
uncertain and speculative, the findings will not be disturbed or its 
disposition of the cause changed.^^ 

When trial de novo is in a state court, the provisions of state law 
govern the weight to be given findings of the trial court, subject to 
review by the Supreme Court.^® In many states the rule is the same 
as that in the federal courts.^® But if an inferior state appellate court 
improperly applies the state law the Supreme Court will give the 
weight to the trial court’s findings rightfully accorded by state law.^"^ 
The findings of the trial court may not be set aside in an appellate 
court on the ground that the trial court applied an improper standard 
of proof, where the standard of proof applied was in fact proper. 
And where an intermediate state appellate court has improperly 
vacated the lower court’s findings for this reason, the Supreme Court 
of the United States will accord the findings the true effect required 
of state law.^® The Supreme Court will analyze the facts proven in 


42 Knoxville v. Knoxville Water 
Co. (1909) 212 IT. S. 1, 53 L. Ed. 
371, 29 S, Ct. 148. 

43 United States v. Idaho (1936) 
298 U. S. 105, 80 L. Ed. 1070, 56 S. 
Ct. 690; Kowland v. Boyle (1917) 244 
U. S. 106, 61 L. Ed. 1022, 37 S. Ct. 
577. 

44 * Brush Electric Co. v. Galveston 
(1923) 262 U. S. 443, 67 L. Ed. 1076, 
43 S. Ct. 606. 

45 Lone Star Gas Co. v. Texas 
(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S. Ct, 883, rehearing denied 304 U. 


46 See Lone Star Gas Co. v. Texas 
(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S. Ct. 883, rehearing denied 304 
U. S. 590, 82 L. Ed. 1549, 58 S. Ct. 
1051. 

47 Lone Star Gas Co. v. Texas 

(1938) 304 U. S. 224, 82 L. Ed. 1304, 
58 S. Ct. 883, rehearing denied 304 
U. S. 590, 82 L. Ed. 1549, 58 S. Ct. 
1051. 

48 Lone Star Gas Co. v. Texas 

(1938) 304 IT. S. 224, 82 L. Ed. 1304, 
58 S. Ct. 883, rehearing denied 304 
U. S. 590, 82 L. Ed. 1549, 58 S. Ct. 
1051. 


S. 590, 82 L. Ed. 1549, 58 S. Ct. 1051. 
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a state court where it is claimed that the state procedure has denied 
a federal right.^® 

Where trial cU novo has been had, the fact that the trial court 
reached the same conclusion on a question of fact that the agency 
reached, does not justify application of the rule that where two courts 
have reached the same conclusion on a question of fact it will be 
accepted in the appellate court unless clearly erroneous, since the 
agency acts legislatively and not judicially.^® 


§ 808. Arguments on Appeal Must Have Been Urged Below. 

Under a general rule of litigation a party may not urge a conten- 
tion on appeal which was not made below.®^ Upon appeal under 
Judicial Code, section 266, the Supreme Court will not pass on an 
issue not showui by the bill, but only by an opposing affidavit used at 
the injunction hearing.®® 

Although questions of jurisdiction of a court may always be raised 
on appeal, even by the court, sua aponie, when they have not been 
raised below,®® the argument that an administrative agency did not 
have statutory power to make an order complained of, not made to 
the agency or the lower court, may apparently not be considered in 
the Supreme Court.®^ 

Constitutional questions, such as confiscation, must be raised below 
and component questions of the broad question of confiscation must 
likewise be raised in the lower court, including methods of computing 
value,®® and methods of computing a depreciation allowance.®® De- 
ductions from gross income in confiscation cases, otherwise proper, 
which Avere not claimed in the trial court, may not be claimed for the 
first time upon appeal.®’’' 


49 Norris v. Alabama (1935) 294 
XT. S. 587, 79 L. Ed. 1074, 55 S. Ct. 
579; Hollins v. Oklahoma (1935) 295 

U. S. 394, 79 L. Ed. 1500, 55 S. Ct. 
784. 

50 Baltimore & 0. E. Co. v. United 
States (1936) 298 U. S. 349, 80 L. Ed. 
1209, 56 S. Ct. 797. 

51 United Eailways & Electric Co. 

V. West (1930) 280 U. S. 234, 74 L. 
Ed. 390, 50 S. Ct. 123. 

52 Home Telephone & Telegraph 
Co. V. Kuykendall (1924) 265 U. S. 
206, 68 L. Ed. 982, 44 S. Ct. 557. 


63 See § 639. 

54 Adams v. Mills (1932) 286 U. S. 
397, 76 L, Ed. 1184, 52 S. Ct. 589; 
Kansas City Southern E. Co. v. 
United States (1931) 282 U. S. 760, 
75 L. Ed. 684, 51 S. Ct. 304. 

56 United Eailways & Electric Co. 
V. West (1930) 280 U. S. 234, 74 L. 
Ed. 390, 50 S. Ct. 123. 

56 United Eailways & Electric Co. 
T. West (1930) 280 U. S. 234, 74 L. 
Ed. 390, 50 S. Ct. 123. 

67See§ 373. 
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But ail appellee need not cross appeal from a favorable decree sus- 
taining an administrative order, in order to present his contention 
respecting the mode of computing a depreciation allowance, which 
was made and rejected below, on the general issue of confiscation 
raised by the appeal.®® 

§ 809. Eeversal and Remand by Supreme Court. 

Where the lower court is in error in granting a temporary in- 
junction, but the complaint raises constitutional questions of due 
process, equal protection, wolation of the obligation of contract and 
whether a state statute has ever been put into operation according to 
its terms, the record does not warrant a judgment of dismissal. The 
case will be reversed by the Supreme Court and remanded for further 
hearing and action.®® 

An appellate court may reverse and remand a case involving ju- 
dicial review to the lower court for a new trial of judicial issues 
involved.®® 

§ 810. Second Appeal as One Remedy for Failure to Carry Out 
Mandate of First. 

When a lower federal court refuses to give effect to or misconstrues 
the mandate of the Sui:)reme Court, its action may be controlled by 
that court either upon a new appeal or by writ of mandamus.®^ Such 
a new appeal rests upon the same foundation as did the first.®® It is 
well understood that the Supreme Court has the power to do all that 
is necessary to give effect to its judgments.®® 


II. Modes op Appeal 


§ 811. Appeals from District Courts. 

The statutory basis for direct appeals from federal district courts 
to the United States Supreme Court is recapitulated in section 345 of 


88 United Eailways & Electric Co. 
V. West (19.30) 280 U. S. 234, 74 L. 
Ed. 390, 50 S. Ct. 123. 

59 Mayo V. Lakeland Highland.s 
Canning Co. (1940) 309 U. S. 310, 84 
L. Ed. 774, 60 S. Ct. 517. 

©0 Eailroad Commission v. Cumber- 
land Telephone & Telegraph Co. 
(1909) 212 U. S. 414, 53 L. Ed. 577, 
29 S. Ct. 357. 


61 Baltimore; & O. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. Ed. 
954, 49 S. Ct. 492. 

62 Baltimore & O. E. Co. v. United 
States (1924) 279 U. S. 781, 73 L. 
Ed. 954, 49 S. Ct. 492. 

6» Baltimore & 0. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. Ed. 
954, 49 S. Ct. 492. 
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Title 28 of the United States Code.®^ The method of taking such ap- 
peals is set forth in Rule 72 of the Federal Rules of Civil Procedure-'^® 

§ 312. — Under the Urgent Deficiencies Act. 

Ill suits under the Urgent Deficiencies Act a decree by a three- 
judge district court convened pursuant to the Act may be appealed 
directly to the United States Supreme Court, ^7 even if the suit seeks 
an injunction under separate provisions of law in addition to the re- 
lief provided by the Act.®^ But, where grounds for general equitable 
relief have been improperly joined in a bill in a suit under the Urgent 
Deficiencies Act, such grounds obviously give no right to direct appeal 
under the Act, since there is no right to bring suit under it.®® Where 
the bill is properly dismissed, there being such lack of standing to 


64128 USCA, ‘‘§345. (Judicial 
Code, section 238, amended.) Appel- 
late jurisdiction from decrees of 
United States district courts. A di- 
rect review by the Supreme Court of 
an interlocutory or final judgment or 
decree of a district court may be had 
where it is so provided in the fol- 
lowing sections or parts of sections 
and not otherwise: 

“(1) Section 29 of Title 15, and 
section 45 of Title 49. 

‘ ‘ (2) Section 682 of Title 18, where 
the decision of the district court is 
adverse to the United States. 

“(3) Section 380 of this title. 

“(4) So much of sections 47 and 
47a of this title as relates to the re- 
view of interlocutory and final judg- 
ments and decrees in suits to enforce, 
suspend, or set aside orders of the 
Interstate Commerce Commission 
other than for the payment of money. 

“ (5) Section 217 of Title 7. (Mar. 
3, 1911, c. 231, § 238, 36 Stat. 1157; 
Jan. 28, 1915, c. 22, § 2, 38 Stat. 804; 
Ueb. 13, 1925, e. 229, §1, 43 Stat. 
938.)” 

65 Rule 72 of the Federal Rules of 
Civil Procedure: 

“Rule 72. Appeal from a District 
Court to the Supreme Court 


“When an api^eal is permitted by 
law from a district court to the Su- 
preme Court of the United States, 
an appeal shall be talcen by petition 
for appeal accompanied by an assign- 
ment of errors. The appeal shall be 
allowed, a citation issued, a jurisdic- 
tional statement filed, a bond on ap- 
peal and supersedeas bond taken, and 
the record on appeal made and certi- 
fied as prescribed by law and the 
Rules of the Supreme Court of the 
United States governing such an ap- 
peal. ’ ’ 

66 28 USCA 43 et seq. See also 
§ 633 et seq. 

67 28 USCA 47. Morgan v. United 
States (1936) 298 U. S. 4GS, 80 L. 
Ed. 1288, 56 S. Ct. 906; Valvoline Oil 
Co. v. United States (1939) 308 U. S. 
141, 84 L. Ed. 101, 60 S. Gt. 160; St. 
Joseph Stock Yards Co. v. United 
States (1936) 298 U. S. 38, 80 L. Ed. 
1033, 56 S. Ct. 720. 

68 United States v. Idaho (1936) 
298 U. S. 105, 80 L. Ed. 1070, 56 S. 
Ct. 690. 

69 Pittsburgh & W. Va. R. Co. v. 
United States (1930) 281 TJ. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378. 
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sue, and the Supreme Court affirms, this is without prejudice to the 
right, if any, to sue for an injunction in a proper proceeding^® 

The Circuit Courts of Appeals have no jurisdiction to entertain an 
appeal from an order or decree of the special three-judge district 
court. 

§ 813. — ' — United States Not a Necessary Party on Appeal. 

Although the United States is a necessary party under the Urgent 
Deficiencies Act in the district court, it is not a necessary party to 
ail appeal by the Interstate Commerce Commission or other appropri- 
ate intervening defendant who is a party to the lower court deeree.’^^ 
On such an appeal the court has power to enforce the rights of the 
United States.”-'^ 


§ 814. Denial of Application for Eestitution Appealable. 

Where a district court dismisses a bill to set aside an order of the 
Interstate Commerce Commission requiring the absorption of transfer 
charges for want of equity, and the Supreme Court reverses and re- 
mands the cause for further proceedings in accordance with its 
opinion, whereupon the appellant carriers make application for resti- 
tution of the sums absorbed under compulsion of the erroneous 
district court decree, and for reference to a master to ascertain the 
amounts, a decree of the district court denying this application is 
appealable to the Supreme Court under the Urgent Deficiencies Act.’’’® 
An application for restitution is in effect an equity proceeding result- 
ing in a final decree.'^'® The appeal of a second decree in such a case 
rests upon the same foundation as did the appeal of the first.'’"’' 

§ 815. — Under Section 266, Judicial Code. 

A direct appeal lies to the Supreme Court from a decree of a three- 
judge court convened pursuant to section 266 of the Judicial Code,’’'® 


70 Pittsburgli & W. Va. E. Co. v. 
United States (1930) 281 U. S. 479, 
74 L. Ed. 980, 50 S. Ct. 378. 

71 Baltimore & O. E. Co. v. United 
States (C. C. A. 3d, 1937) 87 E. (2d) 
605. 

72 See § 633. 

7S Interstate Commerce Commission 
v. Oregon-Washington E. & Nav. Co. 
(1933) 288 U. S. 14, 77 L. Ed. 588, 53 
S. Gt. 266. 

74 Interstate Commerce Commission 
V. Oregon-Wasliington E. & Nav. Co. 


(1933) 288 U. S. 14, 77 L. Ed. 588, 
53 S. Ct. 266. 

75 Baltimore & O. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. Ed. 
954, 49 S. Ct. 492. 

76 Baltimore & O. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. 
Ed. 954, 49 S. Ct. 492. 

77 Baltimore & O. E. Co. v. United 
States (1929) 279 U. S. 781, 73 L. Ed. 
954, 49 S. Ct. 492. 

78 28 USGA 380. See § 672 et seq. 
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granting or denying a permanent injunction in cases where an 
application for an interlocutory injunction has been pressed to a 
hearing. There is no right of direct appeal where an application 
for an interlocutory injunction was not pressed and the case was de- 
cided by a single judge.®^ Today, eases under section 266 are the only 
instances of direct appeal to the Supreme Court on constitutional 
grounds where state administrative action is involved.®® 

The jurisdiction of the Supreme Court upon direct appeal depends 
upon the same circumstances which determine the jurisdiction of the 
three-judge district court.®* Thus in determining whether it has 
jurisdiction to hear the merits of such an appeal the Supreme Court 
should decide whether the district court’s jurisdiction was properly 
invoked.®® There is no right of direct appeal from a supplemental 
order of injunction, made to protect the court’s jurisdiction already 
acquired and exercised under section 266, when that order involves 
no attack on the state statute or order as unconstitutional. The pro- 
tection of the lower court’s jurisdiction is not limited by section 266.®® 
Upon appeal from a decree granting or refu.sing an interlocutory 
injunction under Judicial Code section 266, the argunient should be 
restricted to the question whether, upon proper findings and conclu- 
sions, the lower court abused its discretion in granting or refusing an 
injunction. The parties should not argue constitutional questions.®'^ 
In exercising its appellate jurisdiction the Supreme Court may give 
directions appropriate to the enforcement of the limitations of section 


79 Driscoll V. Edison Light & 
Power Co. (1939) 307 IT. S. 104, 83 L. 
Ed. 1134, 59 S. Ct. 715, rehearing de- 
nied 307 U. S. 650, 83 L. Ed. 1529, 
59 S. Ct. 831; State Corporation Com- 
mission V. Wichita Gas Co. (1933) 
290 U. S. 561, 78 L. Ed. 500, 54 S. Ct. 
321. 

80 Central Kentucky Natural Gas 
Co. V. Railroad Commission (1933) 
290 IT. S. 264, 78 L. Ed. 307, 54 S. 
Ct. 154. 

81 See Smith V. Wilson (1927) 273 
U. S. 388, 71 L. Ed. 699, 47 S. Ct. 
385; Ex parte Buder (1926) 271 U. 
S. 461, 70 L. Ed. 1036, 46 S. Ct. 557. 

82 Smith V. Wilson (1927) 273 IT. 
S. 388, 71 L. Ed. 699, 47 S. Ct. 385; 
Moore 


(1926) 272 U. S. 317, 71 L. Ed. 273, 
47 S. Ct. 105; Grig.sby v. Harris (D. 
C. S. D. Tex., 1928) 27 P. (2d) 945. 
See Brucker v. Eisher (C. C. A, 6th, 
1931) 49 F. (2d) 759. 

83 Ex parte Buder (1926) 271 IT. 
S. 461, 70 L. Ed. 1036, 46 S. Ct. 557. 

84 Oklahoma Gas & Electric Co. v. 
Oklahoma Packing Co. (1934) 292 IT. 
S. 386, 78 L. Ed. 1318, 54 S. Ct. 732. 

85 See Smith v. Wilson (1927) 273 
H. S. 388, 71 L. Ed. 699, 47 S. Ct. 
385. 

86 Looney v. Eastern Texas E. Co. 
(1918) 247 U. S. 214, 62 L. Ed. 1084, 
38 S. Ct. 460. 

87 Mayo V. Lakeland Highlands 
Canning Co. (1940) 309 U. S. 310, 84 
L. Ed. 774, 60 S. Ct. 517. 


V. Fidelity & Deposit Co, 
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266, conform procedure to its requirements, and save to tlie appellants 
tlieir proper remedies.®® A decree denying a preliminary injunction 
or dismissing a suit on the sole ground that the requisite jurisdictional 
amount is not involved is reviewable in the Supreme Court.®® 

A decree taxing as costs premiums for surety bonds substituted for 
impounded funds is one of the exeeiDtions to the rule forbidding ap- 
peals from decrees for costs only. It has all the characteristics of 
finality and is appealable under section 266.®® 

The jurisdiction on direct appeal is not destroyed because the court 
is able to decide tlie ease without passing on the constitutional ques- 
tions, and does so,®^ as where it declares a state agency’s order invalid 
merely because unauthorized by state statute.®® 

§ 816. Eeasonable Mistake : Rights Saved. 

If, reasonably mistaking the scope of section 266, an appellant goes 
directly to the Supreme Court, in dismissing that appeal the court 
will save his ordinary right of appeal independently of section 266,®® 
Riglits of litigants have similarly been saved where a mistaken appeal 
has been taken under the Act of August 24, 1937,®^ relating to review 
of the constitutionality of federal statutes.®® 


§ 817. Appeals from Circuit Courts of Appeal. 

Some administrative schemes provide for enforcement or annulment 
of administrative orders by petition in an appropriate Circuit Court 
of Appeals or the Court of Appeals for the District of Columbia.®® 
Appellate review by the Supreme Court may ordinarily be invoked 


only by petition for certiorari.®^ 

88 Oklahoma Gas & Electric Co. v. 
Oklalioma Packing Co. (1934) 2.92 IT, 
S. 386, 78 L. Ed. 1318, 54 S. Ct. 7.32. 

89 Western &■ A. E. Co. v. Eailroad 
Commission (1923) 261 U. S. 264, 67 
L. Ed. 645, 43 S. Ct. 252; North Pa- 
cific S. S. Co. v. Soley (1921) 257 U. 
S. 216, 66 L. Ed. 203, 42 S. Ct. 87. 

90 Newton v. Consolidated Gas Co. 
(1924) 265 IT. S. 78, 68 L. Ed. 909, 44 
S. Ct. 481. 

91 Herkness v. Irion (1928) 278 U. 
S. 92, 73 L. Ed. 198, 49 S. Ct. 40; 
Brneker v. Fisher (C. C. A. 6th, 1931) 
49 F. (2d) 750. 

92ITerkness v. Irion (1928) 278 IT. 
S. 92, 73 L. Ed. 198, 49 S. Ct. 40. 


The method of taking an appeal 

93 Eoriek v, Everglades Drainage 
Dist. (1939) 307 IT. S. 208, 83 L. Ed. 
1242, 59 S. Ct. 808; Oklahoma Gas 
& Electric Co. v. Oklahoma Packing 
Co., (1934) 292 U. S. 386, 78 L. Ed. 
1318, 54 S. Ct. 732. 

94 28 USCA 380a. 

95 William Jameson & Co. v. Mbr- 
genthau (1939) 307 IT. S. 171, 83 L. 
Ed. 1189, 59 S. Ct. 804. 

96 See the statutes collected in Ap- 
pendix A, §§ 831-860. 

97 28 USCA, “§347. (Judicial 
Code, section 240, amended.) Certio- 
rari to circuit courts of appeals and 
United States Court of Appeals for 
District of Cohmhia; appeal to Su- 
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from a district court to a Circuit Court of Appeals is set forth- in 
Buie 73 of the Federal Rules of Civil Procedure.^® 


preme Court from circuit courts of 
appeals in certain cases; other reviews 
not allowed (a) In any case, civil or 
criminal, in a circuit court of ap- 
peals, or in the United States Court 
of Appeals for the District of Colum- 
bia, it shall be competent for the Su- 
preme Court of the United States, up- 
on the petition of auy party thereto, 
■whether Government or other litigant, 
to require by certiorari, either before 
or after a judgment or decree by such 
lower court, that the cause be certi- 
fied to the Supreme Court for deter- 
mination by it with the same pow’-er 
and authority, and 'witli like effect, 
as if the cause had been brought there 
by unrestricted [writ of error or]t 
appeal. 

“ (h) Any ease in a circuit court of 
appeals where is drawn in question 
the validity of a statute of any 
State, on the ground of its being re- 
pugnant to the Constitution, treaties, 
or laws of the United States, and the 
decision is against its validity, may, 
at the election of the party reljdng 
on such State statute, be taken to 
the Supreine Court for review on [w-rit 
of error or] t appeal; but in that 
event a review on certiorari shall not 
be allowed at the instance of such 
party, and the review on such [writ of 
error or]f appeal shall be restricted 
to an examination and decision of 
the Eederal questions presented in 
the ease. 

t Per annotation by Editor's of 
use A, the words “writ of error or” 
should be omitted. 

“(c) No judgment or decree of a 
circuit court of appeals or of the 
United States Court of Appeals for 
the District of Columbia shall be 
subject to review by the Supreme 
Court otherwise than as provided in 


this section. (Mar. 3, 1891, c. 517, 
§ 6, 26 Stat. 828; Mar. 3, 1911, e. 
231, § 240, 36 Stat. 1157; Feb. 13, 
1925, c. 229, § 1, 43 Stat. 938; Jan. 31, 
1928, e. 14, § 1, 45 Stat. 54; June 7, 
1934, e. 426, 48 Stat. 926.)” 

See the statutes collected in Ap- 
pendix A, §§ 831-860. 

98 Eule 73 (a) (b) of the Federal 
Rules of Civil Procedure: 

“Eule 73. Appeal to a Circuit 
Court of Appeals 

“(a) How Taken. When an ap- 
peal is permitted by law from a dis- 
trict court to a circuit court of ap- 
peals and within the time prescribed, 
a party may appeal from a judgment 
by filing with the district court a 
notice of appeal. Failure of the ap- 
pellant to take any of the further 
steps to secure the review’- of the judg- 
ment appealed from does not affect 
the validity of the appeal, but is 
ground only for such remedies as are 
specified in this rule or, when no rem- 
edy is specified, for such action as the 
appellate court deems appropriate, 
which may include dismissal of the 
appeal. 

“(b) Notice of Appeal. The no- 
tice of aijpeal shall specify the par- 
ties taking the ai)peal; shall desig- 
nate the judgment or part thereof ap- 
pealed from; and shall name the 
court to W'hich the appeal is taken. 
Notification of the filing of the no- 
tice of appeal shall be given by the 
clerk by mailing copies thereof to 
all the parties to the judgment other 
than the party or parties taking the 
appeal, but his failure so to do does 
not affect the validity of the appeal. 
The notification to a party shall be 
given by mailing a copy of the notice 
of appeal to his attorney of record 
or, if the party is not represented by 
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§ 818. To IFnited States Supreme Oourt from State Courts. 

Appeal on federal questions lies to the Supreme Court of the United 
States from a “final judgment” of the highest state court in which 
decision was permitted, including judgments or decrees in suits ju- 
dicially reviewing an order of a state administrative agency,®^ and 
review may also be had upon certiorarid This is true even though 


an attorney, then to the party at his 
last known address, and such notifi- 
cation is sufficient notwithstanding 
the death of the party or of his at- 
torney prior to the giving of the noti- 
fication. The clerk shall note in the 
civil docket the names of the parties 
to whom he mails the copies, with 
date of mailing.'' 

99 Northern Pac. R. Co. v. Depart- 
ment of Public Works (1925) 268 TJ. 
S. 39, 69 L. Ed. 837, 45 S. Ct. 412. 

1 28 XJSCA, “ § S44. (Judicial Code, 
section 237, amended.) Appellate ju- 
risdiction of decrees of State courts; 
certiorari (a) A final judgment or 
decree in any suit in the highest 
court of a State in which a decision 
in the suit could be had, where is 
drawn in question the validity of a 
treaty or statute of the United 
States, and the decision is against 
its validity j or where is drawn in 
question the validity of a statute of 
any State, on the ground of its being 
repugnant to the Constitution, trea- 
ties, or laws of the United States, 
and the decision is in favor of its 
validity, may be reviewed by the Su- 
preme Court upon a [writ of error] t. 
The writ t shall have the same effect 
as if the judgment or decree had been 
rendered or passed in a court of the 
United States. The Supreme Court 
may reverse, modify, or affirm the 
judgment or decree of such State 
court, and may, in its discretion, 
award execution or remand the cause 
to the court from which it was re- 
moved by the writ.t 

'‘(b) It shall be competent for the 


Supreme Court, by certiorari, to re- 
quire that there be certified to it for 
review and determination, with the 
same power and authority and with 
like effect as if brought up by [writ 
of error,] t any cause wdrerein a final 
judgment or decree has been rendered 
or passed by the highest court of a 
State in which a decision could be 
had where is drawn in question the 
validity of a treaty or statute of the 
United States; or where is dr.awn in 
question the validity of a statute of 
any State on the ground of its be- 
ing repugnant to the Constitution, 
treaties, or laws of the United States; 
or where any title, right, privilege, 
or immunity is specially set up or 
claimed by either party under the 
Constitution, or any treaty or statute 
of, or commission held or authority 
exercised under, the United States; 
and the power to review under this 
paragraph may be exercised as well 
where the Federal claim is sustained 
as where it is denied. Nothing in 
this paragraph shall be construed to 
limit or deteaet from the right to a 
review on a [writ of error] t in a 
case where such a right is conferred 
by the preceding paragraph; nor 
shall the fact that a review on a 
[writ of error] t might be obtained 
under the preceding paragraph be an 
obstacle to granting a review on 
certiorari under this paragraph. 

t Per annotation by Editors of 
USCA, “appeal" should be substi- 
tuted for “writ of error " through- 
out the section. 
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tile highest state court in which decision is permitted is an inferior 
court such as a justice court.* Thus when the highest court of a state 
refuses to allow an appeal from a decision of a lower court of the 
state, an appeal to the United States Supreme Court lies from the 
judgment of the lower court, it being the highest state court in wdiich 
review has been permitted.* Likewise, certiorari is properly directed 
to a lower court which enters judgment in accordance with the re- 
script of a higher court, where the judgment of the lower court, under 
local practice, is a final decision of the highest court in the state in 
which the decision could be had.^ A judgment of the highest state 
court is not “final,” to be the basis of appeal, where it remands the 
case to an administrative agency for redetermination of an adminis- 
trative question.* 

§ 819. — When Federal Question Is Present. 

The commonest federal questions raised on appeal from a state 
court are confiscation and denial of equal protection of the laws. An 
allegation of denial of due process under the Fourteenth Amendment, 
alone presents no federal question, where the state court has held that 
a finding of violation of state law wdth respect to local alfairs, by a 


“(e) If a [writ of error]! be iin- 
providently sought and allowed un- 
der this section in a case where the 
proper mode of invoking a review is 
by a petition for certiorari, this alone 
shall not be a ground for dismis.sal; 
but the papers whereon the [writ of 
error]! was allowed shall be regarded 
and acted on as a petition for cer- 
tiorari and as if duly presented to 
the Supreme Court at the time they 
were presented to the court or judge 
by whom the [writ of error]! was 
allowed: Provided, That where in 
such a case there appears to be no 
reasonable ground for granting a pe- 
tition for certiorari it shall be com- 
petent for the Supreme Court to ad- 
judge to the respondent reasonable 
damages for his delay, and single or 
double costs, as provided in section 
878 of this title. (R. S. §§ 690, 709; 


Stat. 1156; Dee. 23, 1914, c. 2, 38 
Stat. 790; Sept, 6, 1916, c. 448, § 2, 
39 Stat. 726; Deb. 17, 1922, c. 54, 42 
Stat. 366; Deb. 13, 1925, e. 229, § 1, 
43 Stat. 937; Jan. 31, 1928, c. 14, § 1, 
45 Stat. 54.)” 

! Per annotation by Editors of 
USCA, “appeal” should be substi- 
tuted for “writ of error” throughout 
the section. 

2 Grovey v. Townsend (1935) 295 
U. S. 45, 79 L. Ed. 1292, 55 S. Ct. 
622, 97 A. L. E. 680. 

3 Bell Telephone Co. v. Pennsyl- 
vania Public Utility Commission 
(1940) 309 U. S. 30, M L. Ed. 563, 
60 S. Ct. 411. 

4 Central New England E. Co. v. 
Boston & A. E. Co. (1929) 279 U. S. 
415, 73 L. Ed. 770, 49 S. Ct. 358. 

5 Laclede Gaslight Co. v. Public 
Service Commission (1938) 304 U. S. 
398, 82 L. Ed. 1422, 58 S. Ct. 988. 


Mar. 3, 1911, c, 231, §§ 236, 237, 36 
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state agency, is supported by evidence.® Thus, where a utility attacks 
a state rate order reducing intrastate rates to the interstate level, as 
denying due process but does not allege confiscation or other consti- 
tutional objection beyond denial of due process, an appeal from the 
state court’s judgment that the agency’s finding of discrimination was 
supported by evidence will be dismissed by the Supreme Court.’' 


§ 820. — Where State Court Review Is Legislative. 

Where the highest state court in which review can be had not only 
decides judicial questions, but determines administrative ones, which 
are legislative in character,® appeal lies to the Supreme Court on 
Federal questions raised in the judicial part of the review.® No ap- 
peal lies to the Supreme Court of the United States from a judgment 
of a state court in a suit reviewing administrative action where the 
review is purely legislative in character.^® Where it cannot be deter- 
mined that a state court passed upon the controversy in a judicial 
capacity, no federal question was necessary to the decision of the state 
court, and the United States Supreme Court has no jurisdiction.^^ 
While action of a state court on an administrative agency’s order is 
ordinarily judicial, the Oklahoma Constitution, Article IX, sec- 
tion 23,^® provides tliat the Oklahoma Supreme Court may make any 
order which the Corporation Commission could have made, and that 
such shall be substituted for the Commission ’s order. The Oklahoma 
Supreme Court has recently decided that, in certain eases, its review, 
formerly regarded as legislative, is now judicial. However, decisions 
in such cases made before the date of change are still regarded as 
legislative by the State Supreme Court. Hence they cannot be res 


6 Bell Telephone Go. v. Pennsyl- 
vania Public Utility Commission 
(1940) 309 U. S. 30, 84 L. Ed. 563, 60 
S. Ct, 411. 

7 Bell Telephone Oo. v. Pennsyl- 
vania Public Utility Commission 
(1940) 309 U. S. 30, 84 L. Ed. 563, 
60 S. Ct. 411. 

8 E. g., the Pennsylvania Superior 
Court, Amendment of June 12, 1931, 
P. L. 530, § 1; 66 P. S. § 836. 

9 Clark’s Perry Bridge Co. v. Pub- 
lic Service Commission (1934) 291 
U. S. 227, 78 L. Ed. 767, 54 S. Ct. 
427. 


10 Southwestern Bell Telephone Co. 
V. Oklahoma (1938) 303 U. S. 206, 82 
L. Ed. 751, 58 S. Ct. 528. See Okla- 
homa Packing Co. v. Oklahoma Gas 
& Electric Oo. (1940) 309 U. S. 4, 84 
L., Ed. 537, 60 S. Ct. 215, rehearings 
denied 308 U. S. 530, 84 L. Ed. 447, 
60 S. Ct. 215, 309 U. S. 693, 84 L. Ed. 
1034, 60 S. Ct. 465. 

11 Southwestern Bell Telephone Co. 
V. Oklahoma (1938) 303 U. S. 206, 82 
L. Ed. 751, 58 S. Ct. 528. 

12 Article IZ, §23. 
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judicata in later cases. This view is binding on the Supreme Court 
of the United Statesl^ 

§ 821 . — Appeal and Oertiorari. 

A judgment of a state court sustaining the validity of a regulatory 
order of a state administrative agency is reviewable in the Supreme 
Court of the United States upon writ of error (now appeal), while a 
judgment of a state court sustaining a tax alleged to be illegal because 
of discrimination in assessing property can be reviewed only on 
certiorari. This is because, for the purpose of jurisdiction in 
federal courts the difference between the function of regulating, ex- 
pressed by administrative order, and the function of fact finding, is 
vital. Regulatory administrative orders constitute action, but find- 
ings of fact form merely a basis for action. From this difference 
between action and basis for action flows the difference in the method 
of judicial review.^® 

§ 822. No Direct Appeal from State Agency. 

The Supreme Court has no jurisdiction of a direct appeal from a 
state administrative agency, so that a writ of error directed not to a 
court but to a state administrative agency will be dismissed for lack 
of jurisdiction.^® 

13 Oklahoma Packing Co. v. Okla- S. 267, 72 L. Ed. 877, 48 S. Ct. 523. 

homa Gas & Electric Co. (1940) 309 IB Ex parte Williams (1928) 277 IT. 
U. S. 4, 84 L. Ed. 537, 60 S. Ct. 21.5, S. 267, 72 L. Ed. 877, 48 S. ^Ct. 523. 
rehearings denied 308 IT. S. 530, 84 16 Staten Island Eapid Transit R. 

L. Ed. 447, 60 S. Ct. 215, 309 TJ. S. Co. v. Transit Commission (1928) 
693, 84 L. Ed. 1034, 60 S. Ct. 465. 276 U. S. 603, 72 L. Ed. 726, 48 S. 

14 Ex parte Williams (1928) 277 U. Ct. 338. 
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§ 823. In General. 

The decree of a court enforcing an administrative order is enforce- 
able by contempt proceedings.^ In such eases the contempt is civil, 
not criminal.^ A decree enforcing an order which is unclear or self- 
contradictory cannot be enforced in contempt proceedings, as the 
court cannot by construction or otherwise rewrite the order to cure 
its ambiguity.^ Contempt proceedings may be brought to enforce 
judicial decrees only, not statutes. Thus, entry of a decree of affirm- 
ance by the court in a proceeding instituted to review and set aside a 
Federal Trade Commission order being not in legal effect an enforce- 
ment decree embodying the provisions of the Commission’s order and 
enjoining any violation is not enforceable in contempt proceedings.^ 
However, an order or part of one, not properly supported, should not 
be incorporated in the court’s decree of enforcement even though, 
being in general terms, it adds nothing to statutory duties, because 
as an order it would be enforceable in contempt proceedings.® 

An injunction against enforcing a prescribed scale of rates which 
as a whole appears confiscatory, does not prohibit, but rather contem- 
plates another rate investigation and another scale of rates, and when 
the new schedule differs substantially from the old, ameliorating it, 
no sufficient cause for adjudging the agency in contempt is shown.® 


1 National Labor Belationg Board 
V. Hopwood Eetinning Co. (C. C. A. 
2d, 1939) 104 F. (2d) 302; National 
Labor Eolations Board v. Carlisle 
Lumber Co. (C. 0. A. 9th, 1939) 108 
F. (2d) 188. 

See note, “The Scope of National 
Labor Eelations Board Cease and De- 
sist Orders: Contempt Proceedings' 
Against the Employer,” (1940) 53 
Harv. L. Be v. 472. 

S National Labor Eelations Board 
V. Hopwood Eetinning Co. (C. C. A. 
2d, 1939) 104 F. (2d) 302. 


3 National Labor Eelations Board 
V. Bell Oil & Gas Co. (C. C. A. 5th, 
1938) 99 F. (2d) 56. 

4 Federal Trade Commission v. 
Fairyfoot Products Co. (C. C. A. 7th, 
1938) 94 F. (2d) 844. 

& National Labor Eelations Board 
V. Eemington Band, Inc. (C. 0. A. 2tl, 
1938) 94 F. (2d) 862. 

6 Georgia Continental Telephone 
Co. T. Georgia Public Service Com- 
mission (D. C. N. D. Ga., 1934) 8 F. 
Supp. 434. 
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§ 824. Contempt Proceedings by Private Parties. 

A labor union has no standing to press a charge of civil contempt, 
for violation of a decree enforcing an order of the National Labor 
Relations Board.^ This is true even if the nnion filed charges before 
the Board, upon which the Board issued its complaint and held the 
hearing resulting in the order in question, and was permitted to inter- 
vene in proceedings before the Circuit Court of Appeals, and was 
heard in the certiorari proceedings in the Supreme Coiirt.^ By the 
express terms of the Act® the Board is made the exclusive agency for 
the purpose of ascertaining and preventing unfair labor practices.^® 
The Act does not create the right of self -organization or of collective 
bargaining through representatives of the employees’ own choosing. 
No private right of action is contemplated. The right of self-organi- 
zation is a fundamental one, long ago recognized.^! The opportunity 
given to private persons is to contest, not to enforce, a final order of 
the Board. Like the Federal Trade Commission Act and unlike 
the Interstate Commerce Act the National Labor Relations Act does 
not provide private persons with an administrative remedy for private 
wrongs.!® Decisions dealing with the legal obligations arising under 
the Railway Labor Act !® cannot be regarded as apposite.!”! 


7 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 
561. 

8 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 
561. 

9 29 USOA 160 (a). 

19 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 201, 84 L. Ed. 738, 60 S. Ct. 561. 

11 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 561. 


12 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 
561. 

13 15 USCA 41 et seq. 

14 49 USCA 1 et seq. 

15 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 
561. 

16 45 USCA 151. 

17 Amalgamated Utility Workers v. 
Consolidated Edison Co. (1940) 309 
U. S. 261, 84 L. Ed. 738, 60 S. Ct. 561. 



BOOK IV 


SUITS BY AND AGAINST ADMINISTRATIVE 
AGENCIES AND THEIR OFFICERS 


CHAPTER 48 

SUITS BY ADMINISTRATIVE AGENCIES 


§ 825. In General. 

Some statiite.s exi^ressly confer power upon administrative agencies 
to sue ill the courts for enforcement of their own orders or determina- 
tions,^ or to enforce the statute by independent suit.^ The latter type 
of statute does not involve administrative action or principles of ad- 
ministrative law. Both questions of fact and questions of law are 
determined in tlie judicial proceeding. Thus the fact that an ad- 
ministrative agency is a party to litigation does not necessarily mean 
that administrative law matters are involved. For instance, the Secu- 
rities and Exchange Commission may seek to enforce the Public 
Utility Holding Company Act’s provisions for registration® by suit 
in a United States District Court.* 


1 Federal Trade Commission. 

Tlii.s was previously the case with 
the Federal Trade Commission, 38 
Stat. 719 as amended by 43 Stat. 939, 
see 15 ITSC.4. former section 45, now 
superseded, 

National Labor Relations Board. 

S9 USCA 160. 

See New York & Porto Rico S. S. 
Co. V. United States (D. 0. E. D. N. 
Y., 1940) 32 F. Supp. 538. 

Secretary of Agriculture. 

See Packers and Stockyards Act, 
7 USCA 210 (f), 216. 

United States Employees Compensa- 
tion Commission. 

33 USCA 918. 


2 Civil Aeronautics Authority. 

49 USCA 647. 

Federal Power Commission. 

The Natural Gas Act, 15 USCA 
717s; 16 USCA 825m. 

Federal Trade Com m ission. 

15 USCA 53. 

Seciurities and Exchange Commission. 

15 USCA 77t, 78u, 79r(g), 79y, 80a- 
35, 80a-41(e), 80a-43. Securities & 
Exchange Commission v. Robert Col- 
lier & Co. (C. 0. A. 2d, 1935) 76 F. 
(2d) 939. 

315 USCA 79d, 79e, 79 r(f). 

4 Electric Bond & Share Co. v. Se- 
curities & Exchange Commission 
(1938) 303 U. S. 419, 82 L. Ed. 936, 
58 S. et. 678, 115 A. L. R. 105. 
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CHAPTER 49 

SUITS AGAINST ADMINISTRATIVE AGENCIES 


§ 826. Immunity Where Officer Acts Within Scope of Duty. 
§ 827. When Act Is Within Scope of Officer’s Duty. 

§ 828. — Defamatory Statements. 

§ 829. Suits for Damages for Administrative Discrimination. 
§ 830. Suits Against Administrative Agencies. 


§ 826. Immunity Where Officer Acts Within Scope of Duty. 

There is a general rule that a ministerial officer who acts wrong- 
fully, although in good faith, is nevertheless liable in a civil action, 
and cannot claim the immunity of the sovereign.^ There is also a 
general rule that if any officer, ministerial or otherwise, acts outside 
the scope of his jurisdiction and without authorization of law he is 
liable in an action for damages for injuries suffered by a citizen as a 
result thereof.^ Thus aii administrative officer who performs an act 
directed by Congress which had no constitutional power to direct the 
act, is liable for consequent damages.® And a sergeant at arms who 
imprisons a person pursuant to the direction of the House of Repre- 
sentatives which has found such person in contempt, is liable where 
the House had no constitutional power to punish for contempt.^ But 
if the act complained of was done within the scope of the officer's 
duties as defined by law, the policy of the law is that he shall not be 
subjected to the harassment of civil litigation or be liable for civil 
damages because of a mistake of fact occurring in the exercise of his 


1 Cooper V. O’Connor (1938) 69 

App. D. C. 100, 108, 99 P. (2d) 135, 
143, 118 A. L. E. 1440, cert. den. 305 
TJ. S. 642, 643, 83 L. Ed. 414, 59 S. Ct. 
146, rehcaring's denied (1938) 305 U. 
S. 673, S3 L, Ed. 436, 59 S. Ct. 241, 
242, (1939) 307 U. S. 651, 83 L. Ed. 
1529, 59 S. Ct. 1030, 1035. See James- 
town Veneer & Plywood Corp. v. Na- 
tional Labor Eolations Board (D. C. 
W. D. N. Y., 1936) 13 E. Supp. 405. 

See Edward S. Jennings in “Tort 
Liability of Administrative Officers,” 
(1937) 21 Minn. L. Eev. 263. 


2 Cooper V. O’Connor (1938) 69 

App. D. C. 100, 108, 99 F. (2d) 135, 
143, 118 A. L. E. 1440, cert. den. 305 
U. S. 642, 643, 83 L. Ed. 414, 59 S. 
Ct. 146, rebearings denied (1938) 305 
U. S. 673, 83 L. Ed. 436, 59 S. Ct. 
241, 242, (1939) 307 U. S. 651, 83 L. 
Ed. 1529, 59 S. Ct. 1030, 1035. See 
also § 710 et seq. 

SKilbonrn v. Thompson (1880) 103 
D. S. 168, 26 L. Ed. 377. 

^Kilbourn v. Thompson (1880) 103 
IT. S. 168, 26 L. Ed. 377. 
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judgment or discretion,^ or because of an erroneous construction and 
application of law.® It is now generally recognized that as applied 
to some offieers even tlie absence of probable cause and the presence 
of arbitrariness, or malice or other bad motive, are not sufficient to 
impose liability upon such an officer who acts within the general scope 
of his authority.'^ Thus, the head of an executive department of the 
United States government cannot be held in damages for acts done by 
him in relation to matters committed by law to his control or super- 
vision,® even though his error is describable as arbitrary, capricious 
and malicious.® The rule is not limited in its application to the heads 
of departments. Under modern conditions, such officers must delegate 
manj' activities which recpiire official immunity. When the act done 
occurs in the course of official duty of the person duly appointed and 
required to act, it is the official act of the department, and the same 
reason for immunity applies.^® The rule may be restated thus : where 
administrative officers are exercising a discretion with which they are 


5 Cooper r. O ’Connor • (1938) 69 
App. D. C. 100, 108, 99 P. (2d) 135, 
143, 118 A. L. B. 14-10, cert. den. 305 
U. S. 042, G4.3, S3 L. Ed. 414, 59 S. Ct. 
146, reliearings denied (193S) 305 U. 
S. 673, S3 L. Ed. 436, 59 S. Ct. 241, 
242, (1939) 307 U. S. 651, 83 L. Ed. 
1529, 59 S, Ct. 1030, 1035. 

6 Cooper V. 0 ’Connor (1938) 69 
App. I). C. 100, 108, 99 P. (2d) 135, 
143, 118 A. L. R. 1440, cert. den. 305 
U. S. 642, 043, 83 L. Ed, 414, 59 S. 
Ct. 146, reliearing.s denied (1938) 305 
U. S. 073, 83 L. Ed. 436, 59 S. Ct. 
241, -242, (1939) 307 U. S. 651, 83 L. 
Ed. 1529, 59 S. Ct. 1030, 1035; Stand- 
ard Nut Margarine Co. v. Mellon 
(1934) 63 App. D. C. 339, 72 P, (2d) 
557 cert. den. 293 U, S. 605, 79 L. 
Ed. 696, 55 S. Ct. 124. 

7 Spalding v. Vilas (1896) 161 U. 

S. 483, 40 L. Ed. 780, 16 S. Ct. 631; 
Oooper V. O’Connor (1938) 69 

App. D. 0. 100, 108, 99 P. (2d) 135, 
143, 118 A. L. R. 1440, cert. den. 305 
U, S. 642, 643, 83 L. Ed. 414, 59 S. 
Ct. 146, reliearings denied (1938) 305 


241, 242, (1939) 307 U. S. 651, 83 L. 
Ed. 1529, 59 S. Ct. 1030, 1035; Stand- 
ard Nut Margarine Co. v. Mellon 
(1934) 63 App. D. C. 339, 72 P. (26) 
557, cert. den. 293 U. S. 605, 79 L. 
Ed. 696, 55 S. Ct. 124. 

8 Standard Nut Margarine Co. v. 
Mellon (1934) 63 App. D. 0. 339, 72 
P. (2d) 557, cert. den. 293 XT. S. 605, 
79 L. Ed. 696, 55 S. Ct. 124. 

9 Spalding v. Vilas (1896) 161 U. 
S. 483, 40 L. Ed. 780, 16 S. Ct. 631; 
Standard Nut Margarine Co. v. Mel- 
lon (1934) 63 App. D. C. 339, 72 
P. (2d) 557, cert. den. 293 U. S. 605, 
79 L. Ed. 696, 55 S. Ct, 124. 

10 * Cooper V. O ’Connor (1938) 69 
App. D. G. 100, 108, 99 P. (2rl) 135, 
143, 118 A. L. R. 1440, cert. den. 305 
U. S. 6-12, 643, 83 L. Ed. 414, 59 S. 
Ct. 146, reliearings denied (1938) 305 
U. S. G73, 83 L. Ed. 436, 59 S. Ct. 
241, 242, (1939) 307 U. S. 651, S3 L. 
Ed. 1529, 59 S. Ct. 1030, 1035; United 
States to Use of Parravieino v, Bruns- 
wick (1934) 63 App. D. C. 65, 69 P. 
(2d) 383. 


U. S. 673, 83 L. Ed. 436, 59 S. Ct. 
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vested by law, even thougF they have made a mistake, they are not 
liable to respond in damages.^^ 

§ 827. When Act Is Within Scope of Ohicer’s Duty. 

The question on which liability primarily depends in these cases is 
therefore whether the acts complained of came within the scope of the 
duties of the officers concerned.^^ ^gts, to be within the scope of 
official duty, need not be specifically prescribed by statute, nor need 
they be specifically directed or requested by a superior offieerd^ It 
is sufficient if they are done in relation to matters committed by law 
to the control or supervision of the acting officer The iiiimunity 
embraces every action which may properly constitute an aid iii Ihe 
enforcement of the law.^® Thus, a district attorney and Ids assistants 
may appear before a grand jury, prosecute, or enter a nolle 'proscqtii}^ 
officers whose duty it is to investigate crime may appear before grand 
juries and may assist prosecutions,^’ and an officer such as the Comp- 
troller of the Currency, who is charged with the duty of supervising 

11 Brown v. Eudolph (1928) 58 ard Nut Margarine Go. v. Mellon 

App. D. 0. 116, 25 P. (2d) 540, cert. (1934) 63 App. D. C. 339, 72 F. (2(1) 
den. 277 U. S., 605, 72 L. Ed. 1011, 48 557, cert. den. 293 U. S. 605, 79 L. 

S, Gt. 601. Ed. 696, 55 S. Ct. 124. 

12 Cooper V. O’Connor (1938) 69 16 Cooper v. O’Connor (1938) 69 

App. D. C. 100, 108, 99 F. (2d) 135, App. D. C. 100, 108, 99 P. (2d) 135, 

143, 118 A. L. E. 1440, cert. den. 305 143, 118 A. L. E. 1440, cert. den. 305 

U. S. 642, 643, 83 L. Ed. 414, 59 S. U. S. 642, 643, 83 L. Ed. 414, 59 S. 
Ct. 146, rehearings denied (1938) 305 Ct. 146, rehearings denied (1938) 305 
U. S. 673, 83 L. Ed. 436, 59 S. Ct. U. S. 673, 83 L. Ed. 436, 59 S. Ct. 
241, 242, (1939) 307 XT. S. 651, 83 L. 241, 242, (1939) 307 U. S. 651, 83 L. 

Ed. 1529, 59 S. Ct. 1030, 1035. Ed. 1529, 59 S. Ct. 1030, 1035. 

13 Cooper V. O’Connor (1938) 69 16 Cooper v. O’Connor (1938) 69 

App. D. C. 100, 108, 99 P. (2d) 135, App. D. C. 100, 108, 99 P. (2d) 135, 

143, 118 A, L. E. 1440, cert. den. 305 143, 118 A. L. E. 1440, cert. den. 305 

U. S. 642, 643, 83 L. Ed. 414, 59 S. IT. S. 642, 643, 83 L. Ed. 414, 59 S. 
Ct. 146, rehearings denied (1938) 305 Ct. 146, rehearings denied (1938) 

U. S. 673, 83 L. Ed. 436, 59 S. Ct. 305 IJ. S. 673, 83 L. Ed. 436, 59 S. 

241, 242, (1939) 307 U. S. 651, 83 L. Ct. 241, 242, (1939) 307 IT. S. 651, S3 
Ed. 1529, 59 S. Ct. 1030, 1035. L. Ed. 1529, 59 S. Ct. 1030, 1035. 

H Cooper V. O’Connor (1938) 69 17 Cooper v. O’Connor (1938) 69 

App. D. C. 100, 108, 99 P. (2d) 135, App. E. 0. 100, 108, 99 P. (2d) 135, 

143, 118 A. L. E. 144.0, cert. den. 305 143, 118 A. L. E. 1440, cert. den. 305 

U. S. 642, 643, 83 L. Ed. 414, 59 S. IJ. S. 642, 643, S3 L. Ed. 414, 59 S. 
Ct. 146, rehearings denied (1938) 305 Ct. 146, rehearings denied (1938) 

IJ. S. 673, 83 L. Ed. 436, 59 S. Ct. 305 U. S. 673, 83 L. Ed. 436, 59 S. 

241, 242, (1939) 307 U. S. 651, 83 L. Ct. 241, 242, (1939) 307 E. S. 651, 83 

Ed. 1529, 59 S. Ct. 1030, 1035; Stand- L. Ed. 1529, 59 S. Ct. 1030, 1035. 
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national banks, may assist the prosecution of persons whom his in- 
vestigations indicate to have defrauded such banksd® In such cases, 
courts may take judicial notice of the fact that defendants are govern- 
mental officials, and of the nature and scope of their official dutiesd® 


§ 828. — Defamatory Statements. 

Administrative agencies, exercising quasi-legislative and quasi- 
judicial powers, are arms of the government. Thej^ are invested with 
all the functions of authority which protect their members from lia- 
bilit3^ for statements of a defamatory character, made in connection 
with, the transaction of the agencies’ business.^® Whether there is 
protection in a given ease depends upon whether the statement was 
made in tlie course of the agency’s business. Where it is made at a 
hearing, or in a commissioner’s office, in connection with a matter re- 
lating to the agency’s business, the statement is protected.®^ Thus 
it has been held that where the Tariff Commission had interested itself 
ill a former employee’s efforts to regain lost civil service status, a 
slanderous statement made to the former emploj^ee bj^ a commissioner 
in his office, during an interview the purpose of which was to procure 
further action on the employee’s behalf, is not actionable.^® This 
decision would, however, appear to go to the bounds of the rule. 

Statements injurious to a party’s commercial reputation, made by 
a consul in an official, confidential report to a .superior, to be used 
for governmental purposes in a report, were privileged.®® 


§ 829. Suits for Damages for Administrative Discrimination. 

Suit may be brought, in a proper ease, against an administrative 
officer for damages because of administrative discrimination which 


18 Cooper v. O’Connor (1938) 69 
App. D. C. 100, 108, 99 P. (2d) 135, 
143, IIS x\. L. E. 1440, cert. den. 305 
U. S. 642, 643, 83 L. Ed. 414, 59 S. 
Gt. 146, reliearings denied (1938) 
305 U. S. 673, 83 L. Ed. 436, 59 S. 
Ct. 241, 242, (1939) 307 U. S. 651, 83 
L. Ed. 1.529, 59 8. Ct. 1030, 1035. 

19 Cooper V. O’Connor (1938) 69 
App. D. C. 100, 108, 99 E. (2d) 135, 
143, 118 A. L. E. 1440, cert. den. 305 
U. S. 642, 643, 83 L. Ed. 414, 59 S. , 
Ct. 146, reliearings denied (1938) 
305 U. S. 673, 83 L. Ed. 436, 59 S. 
Gt. 241, 242, (1939) 307 U. S. 651, 83 


L. Ed. 1529, 59 8. Ct. 1030, 1035. 

20 Smith V. O’Brien (1937) 66 App. 
D. 0. 387, 88 E. (2d) 769; United 
States to Use of Parra vicino v. 
Brunswick (1934) 63 Ai>p. D. G. 65, 
69 P. (2d) 383. 

21 Smith V. O’Brien (1937) 66 App. 
D. G. 387, 88 P. (2d) 769. 

22 Smith V. O’Brien (1937) 66 App. 
B. 0. 387, 88 P. (2d) 769, 

23 United States to Use of Parravi- 
eino V. Brunswick (1934) 63 Ajip. D. 
0. 65, 69 P. (2) 383. 

24 See § 401 et seq. 
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deprived the plaintiff of his constitutional rights.^® This provides a 
method of judicial review of administrative action as well as imposes 
personal liability on the administrative officers involved. Whether 
there is personal liability of the members of a state board of assess- 
ment, for discrimination under a state statute is not a federal 
question,^® 

§ 830. Suits Against Administrative Agencies. 

As the National Labor Kelatious Board is an administrative organ 
of the United States government it cannot be sued in tort without the 
consent of CongTess.®’^ 

25 Nixon V. Condon (1932) 286 XT. 27 Clover Fork Coal Co. v. National 
S. 73, 76 L. Ed. 984, 52 S. Ct. 484, 88 Labor Relations Eo.ard (D. 0. E. D. 
A. L. R. 458. See also § 710 et seq. Ky., 1937) 30 P. Supp. 793, aff ’d (0. 

26 Williams v. Weaver (1879) 100 C. A. 6th, 1939) 107 E. (2d) 1009. 

1J. S. 539, 25 L. Ed. 705, 
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STATUTES RELATING TO JUDICIAL REVIEW 


§ 831. Administi'ator of the Wage and Hour Division. 

§ 832. Board of Tax Appeals. 

§ 833. Civil Aeronautics Authority. 

§ 834. Under the Clayton Act. 

§ 835. Commissioner of Internal Revenue. 

§ 836. Commodity Exchange Commission. 

§ 837. Court of Claims. 

§ 838. Court of Customs and Patent Apj)eals. 

§ 839. Federal Alcohol Administration. 

§ 840. Federal Communications Commission. 

§ 841. Federal Power Commission. 

§ 842. Federal Reserve Board. 

§ 843. Federal Trade Commission. 

§ 844. Interstate Commerce Commission, 

§ 845. National Labor Relations Board. 

§ 846. National Mediation Board: Board of Arbitration. 

§ 847. National Railroad Adjustment Board. ' 

§ 848. Patent Office. 

§ 849. Railroad Retirement Board. 

§ 850. Secretary of Agriculture. I 

§ 851. Secretary of the Interior. ; 

§ 852. Secretary of Labor. 

§ 853. Secretary of War, 

§ 854, Securities and Exchange Commission. 

§ 855. Selective Service Boards. 

§ 856. Social Security Board. 

§ 857, United States Customs Court. 

§ 858. United States Employees Compensation Commission; Deputy Com- 
missioners. 

§ 859. United States Maritime Commission. 

§ 860. United States Tariff Commission. 

§ 831. Administrator of the Wage and Hour Division. 

The Fair Labor Standards Act of 1938 
(29 USCA 210) 

“§210. Court review. 

“(a) Any person aggrieved by an order of the Administrator issued 
under section 208 may obtain a review of such order in the circuit court of 
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appeals of the United States for any circuit wherein such person resides 
or has his principal place of business, or in the United States Court of Ap- 
peals for the Distriet of Columbia, by filing in such court, within sixty 
days after the enfa-y of such order, a written petition praying that the order 
of the Administrator be modified or set aside in whole or in part. A copy 
of such petition shall forthwith be served upon the Administrator, and 
thereupon the Administrator shall certify and file in the court a transcript 
of the record upon which the order complained of Avas entered. Upon the 
filing of such transcript such court shall haAm exclusive jurisdiction to af- 
firm, modify, or set aside such order in Avhole or in part, so far as it is 
applicable to the petitioner. The revieAV by the court shall be limited to 
questions of laAV, and findings of fact by the Administrator Avhen supported 
by substantial eAudenee shall be conclusive. No objection to the order of 
the Administrator shall be considered by the court unless such objection 
shall have been urged before the Administrator or unless there Avere reason- 
able grounds for failure so to do. If application is made to the court for 
leave to adduce additional evidence, and it is shown to the satisfaction of 
the court that such additional evidence may materially affect the result of 
the proceeding and that there Avere reasonable grounds for failure to ad- 
duce such evidence in the proceeding before the Administrator, the court 
may order such additional evidence to be taken before the Administrator and 
to be adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proirer. The Administrator may modify 
his findings by reason of the additional cnddence so taken, and shall file Avith 
the court such modified or new findings Avhieh if supported by substantial 
evidence shall be conclusive, and shall also file his recommendation, if any, 
for the modification or setting aside of the original order. The judgment 
and decree of the court shall be final, subject to revieAv by the Supreme 
Court of the United States upon certiorari or certification as provided in 
sections 346 and 347 of Title 28, as amended. 

“(b) The commencement of proceedings under subsection (a) shall not, 
unless specifically ordered by the court, operate as a stay of the Admin- 
istrator’s order. The court shall not grant any stay of the order unless the 
person complaining of such order shall file in court an undertaking Avith a 
surety or sureties satisfactory to the court for the payment to the employees 
affected by the order, in the event such order is affirmed, of the amount by 
Avhich the compensation such employees are entitled to receive under the 
order exceeds the compensation they actually reeeiA'e Avhile such stay is in 
effect. Juno 25, 1938, c. 676, § 10, 52 Stat. 1065.” 

§ 832. Board of Tax Appeals. 

(26 USCA 1141 et seq.) 

“§1141. Courts of review. 

“ (a) Jurisdiction. The Circuit Courts of Appeals and the United States 
Court of Appeals for the District of Columbia shall have exclusive juris- 
diction to revieAV the decisions of the Board, except as provided in section 
239 of the Judicial Code, as amended, 43 Stat. 938 (IF. S. C., Title 28, 
§346); and the judgment of any such court shall be final, except that it 
shall be subject to review by the Supreme Court of the United States upon 
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certiorari, in the manner provided in section 240 of the Judicial Code, as 
amended, 43 Stat. 938 (U. S. C., Title 28, §347). 

“(h) Venue. 

“(1) In general. Except as provided in paragraph 2, such decisions 
may be re\newed by the Circuit Court of Appeals for the circuit in which 
is located the collector’s office to which was made the return of the tax in 
respect of which the liability arises or, if no return was made, then by the 
United States Court of Appeals for the District of Columbia. 

“(2) By agreement. Notwithstanding the provisions of paragraph 1, 
such decisions may be reviewed by any circuit court of appeals, or the United 
States Court of Aiopeals for the District of Columbia, which may be desig- 
nated by the Commissioner and the taxpayer by stipulation in writing. 

“(3) Application of subsection. This subsection shall be applicable to 
all decisions of the Board rendered on and after May 10, 1934, and section 
1002 of the Revenue Act of 1926, 44 Stat. 110, as in force prior to May 10, 
1934, shall be applicable to such decisions rendered prior thereto, except 
that paragraph 2 of this subsection may be applied to any such decision 
rendered prior to May 10, 1934. 

“(c) Powers. 

“(1) To affirm, modify, or reverse. Upon such review, such courts 
shall have power to afflnn or, if the decision of the Board is not in accord- 
ance with law, to modify or to reverse the decision of the Board, with or 
without remanding the ease for a rehearing, as justice may require. 

“(2) To make rules. Such courts are authorized to adopt rules for the 
filing of the petition for revicAV, the preparation of the record for review, 
and the conduct of proceedings upon such review. 

“(3) To require additional security. Nothing in section 1145 shall be 
construed as relieving the petitioner from making or filing such undertak- 
ings as the court may require as a condition of or in connection with the 
review. 

“(4) To impose damages. The Circuit Court of Appeals, the United 
States Court of Appeals for the District of Columbia, and the Supreme 
Court shall have power to impose damages in any ease where the decision 
of the Board is affirmed and it appears that the petition was filed merely 
for delay. 53 Stat. 164.” 

“§1142. Petition for review. 

‘‘The decision of the Board rendered after Pebrnai'y 26, 1926 (except as 
provided in subdivision (j) of section 283 and in subdivision (h) of sec- 
tion 318 of the Revenue Act of 1926, 44 Stat. 65, 83, relating to hearings 
before the Board prior to February 26, 1926) may he reviewed by a Cir- 
cuit Court of Appeals, or the United States Court of Appeals for the Dis- 
trict of Columbia, as provided in section 1141, if a petition for such review 
is filed by either the Commissioner or the taxpayer within three months 
after the decision is rendered, or, in the case of a decision rendered on or 
before June 6, 1932, within six months after the decision is rendered. 53 
Stat. 165.” 

“§1143. Change of Commissioner. 

“When the incumbent of the office of Commissioner changes, no substitu- 
tion of the name of his successor shall: be required in proceedings pending 
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after May 10, 1934, before any appellate court reviewing the action of the 
Board. 53 Stat. 165.” 

(26 USCA 1145) 

“§1145. Bond to stay assessment and collection. 

‘^Notwithstanding any provision of law imposing restrictions on the as- 
sessment and collection of deficiencies, the review under section 1142 shall 
not operate as a stay of assessment or collection of any portion of the 
amount of the deficiency determined by the Board unless a petition for re- 
view in respect of such portion is duly filed by the taxj)ayor, and then only 
if the taxpayer (1) on or before the time his petition for review is filed 
has filed with the Board a bond in a sum fixed by the Board not exceeding 
double the amount of the portion of the deficiency in respect of which the 
petition for review is filed, and with .surety approved by the Board, condi- 
tioned upon the payment of the deficiency as final]7/ determined, together 
with any interest, additional amounts, or additions to the tax provided for 
by law, or (2) has filed a jeopardy bond imder the income or estate tax 
laws.. If as a result of a v^aiver of the restrictions on the assessment and 
collection of a deficiency any part of the amount determined by the Board 
is paid after the filing of the review bond, such bond shall, at the rec|uest 
of the taxpayer, be proportionately reduced. 53 Stat. 165.” 

(26 USCA 1146) 

“§1146. Refund, credit, or abatement of amounts disallowed. 

“In eases where assessment or collection has not been stayed by the filing 
of a bond, then if the amount of the deficiency determined by the Board 
is disallowed in whole or in part by the court, the amount so disallowed shall 
be credited or refunded to the taxpayer, without the making of claim there- 
for, or, if collection has not been made, shall be abated. 53 Stat. 165.” 

§ 833. Civil Aeronautics Authority. ^ 

The Civil Aeronautics Act of 193S 

(49 USCA 646) 

“§ 646, Judicial review. 

“(a) Any order, affirmative or negative, issued by the Authority under 
this chapter, except any order in respect of any foreign air carrier subject 
to the approval of the President as provided in section 601 of this chapter, 
shall be subject to review by the circuit courts of appeals of the Unitecl 
States or the United States Court of Appeals for the District of Columbia 
upon petition, filed within sixty days after the entry of such order, by any 
person disclosing a substantial interest in such order. After the expiration 
of said sixty days a petition may he filed only by leave of court upon a 
showing of reasonable grounds for failure to file the petition theretofore. 

1 See also, the enforcement provi- 
sions of the Clayton Act, 15 USCA 
21, infra § 834, 
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“(b) A i)etition under this section shall be filed in the court for the 
circuit wherein the ]petitioner resides or has his principal place of business 
or in the United States Court of Appeals for the District of Columbia. 

“(c) A copy of the iDetition shall, upon filing, be forthwith transmitted 
to the Authority by the clerk of the court; and the Authority shall there- 
upon certify and file in the court a transcript of the record, if any, upon 
which the order complained of was entered. 

“(d) Upon transmittal of the petition to the Authority, the court shall 
have exclusive jurisdiction to affirm, modify, or set aside the order com- 
plained of, in whole or in part, and if need be, to order further proceedings 
by the Authority. Upon good cause shovm, inteiioexitory relief may be 
granted by stay of the order or by such mandatory or other relief as may 
be appropriate : Provided, That no interlocutory relief may be granted except 
upon at least five days’ notice to the Authority. 

“(e) The findings of facts by the Authority, if supported by substantial 
evidence, shall be conclusive. No objection to an order of the Authority 
shall be considered by the court xmless such objection shall have been urged 
before the Authority or, if it was not so urged, unless there were reason- 
able groimds for failure to do so. 

“(f) The judgment and decree of the court affirming, modifying, or 
setting aside any such order of the Authority shall be subject only to re- 
view by the Supreme Court of the United States upon certification or cer- 
tiorari as provided in sections 346 and 347 of Title 28. June 23, 1938, 
c. 601, § 1006, 52 Stat. 1024.” 

§ 834. Under the Clayton Act. 

(15 USCA 21) 

“§21. Enforcement provisions; procedure. 

“Authority to enforce compliance Avith sections 13, 14, 18, and 19 of this 
title by the persons respeetwely subject thereto is hereby vested: In the 
Interstate Commerce Commission, Avhere applicable to common carriers sxib- 
jeet to chapters 1 and 8 of Title 49 ; in the Federal Communications Commis- 
sion, Avhere applicable to common carriers engaged in Avire or radio communi- 
cation or radio transmission of energy ; in the Ci\il Aeronautics Board Avhere 
applicable to air carriers and foreign air carriers subject to chapter 9 of Title 
49; in the Board of Governors of the Federal Reserve System, where appli- 
cable to banlis, banking associations, and trust companies ; and in the Fed- 
eral Trade Commission, Avffiere applicable to all other character of commerce, 
to be exei’cised as f oIIoavs : 

“Whenever the commission or board vested with jurisdiction thereof shall 
have reason to believe that any person is violating or has violated any of 
the provisions of said sections, it shall issue and serve upon such person 
a complaint stating its charges in that respect, and containing a notice of 
a hearing upon a day and at a place therein fixed at least thirty days after 
the service of said complaint. The person so complained of shall have 
the right to appear at the place and time , so fixed and shoAV cause Avffiy an 
order should not be entered by the conunission or board requiring such 
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person to cease and desist from the violation of the law so charged in said 
complaint. Any person may make application, and upon good cause shown 
may be allowed by the commission or board, to inteiwene and appear in said 
proceeding by counsel or in person. The testimony in any such proceeding 
shall be reduced to writing and filed in the office of the commission or board. 
If upon such hearing the commission or board, as the ease may be, shall be of 
the opinion that any of the provisions of said sections have been or are being 
violated, it shall make a report in writing in which it shall state its findings as 
to the facts, and shall issue and cause to be served on such person an order 
requiring such person to cease and desist from such violations and divest 
itself of the stock held or rid itself of the directors chosen contrary to the pro- 
visions of sections 18 and 19 of this title, if any there be, in the manner and 
within the time fixed by said order. Until a transcript of the record in such 
hearing shall have been filed in a circuit court of appeals of the United 
States, as hereinafter provided, the commission or board may at any time, 
upon such notice and in such maimer as it shall deem proper, modify or 
set aside, in whole or in part, any report or any order made or issued by it 
under this section. 

“If such person fails or neglects to obey such order of the commission or 
board while the same is in effect, the commission or board may apply to the 
circuit court of appeals of the United States, within any circuit whei’e the 
violation complained of ivas or is being committed or where such person 
resides or carries on business for the enforcement of its order, and shall 
certify and file with its application a transcript of the entire record in .the 
proceeding, including all the testimony taken and the report and order of 
the commission or board. Upon such filing of the application and transcript 
the court shall cause notice thereof to be served upon such person and there- 
upon shall have jurisdiction of the proceeding and of the question deter- 
mined therein, and shall have power to make and enter upon the pleadings, 
testimony, and proceedings set forth in such transcript a decree affirming, 
modifying, or setting aside the order of the commission or board. The find- 
ings of the commission or board as to the facts, if supported by testimony, 
shall be conclusive. If either party shall apply to the court for leave to ad- 
duce additional evidence, and shall show to the satisfaction of the court that 
such additional evidence is material, and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding before the commis- 
sion or board, the court may order such additional evidence to be taken be- 
fore the commission or board and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The commission or board may modify its findings as to the facts, or make 
new findings, by reason of the additional evidence so taken, and it shall 
file such modified or new findings, which, if supported by testimony, shall 
be conclusive, and its recommendation, if any, for the modification or 
setting aside of its original order, with the return of such additional evi- 
dence. The judgment and decree of the court shall be final, except that the 
same shall be subject to review by the Supreme Court upon certiorari as 
provided in sections 346 and 347 of Title 28, 

“Any party required by such order of the commission or board to cease 
and desist from a violation charged may obtain a review of such order 
in said circuit court of appeals by filing in the court a mitten petition 
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praying that the order of the commission or board be set aside. A copy 
of such petition shall be forthwith served upon the commission or boardj 
and thereupon the commission or board forthwith shall certify and file in 
the court a transcript of the record as hereinbefore provided. Upon the 
filing of the transcript the court shall have the same jurisdiction to affirm, 
set aside, or modify the order of the commission or board as in the case of 
an application by the commission or board for the enforcement of its order, 
and the findings of the commission or board as to the facts, if supported by 
testimony, shall in like manner be conclusive. 

“The jurisdiction of the Circuit Court of Appeals of the United States 
to enforce, set aside, or modify orders of the commission or board shall be 
exclusive. 

“'Such proceedings in the circuit court of appeals shall be given precedence 
over other eases pending therein, and shall be in every way expedited. No 
order of the commission or board or the judgment of the court to enforce 
the same shall in any wise relieve or absolve any person from any liability 
under the antitrust laws. 

“Complaints, orders, and other pi'ocesses of the commission or board 
under this section may be served by anyone duly authorized by the com- 
mission or board, either (a) by delivering a copy thereof to the person 
to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corpora- 
tion to be served; or (b) by leaving a copy thereof at the principal office 
or place of business of such person, or (c) by registering and mailing a 
copy thereof addressed to such person at his principal office or place of 
business. The verified return by the person so serving said complaint, 
order, or other process setting forth the manner of said service, shall be 
proof of the same, and the return post-office receipt for said complaint, 
order, or other process registered and mailed as aforesaid shall be proof of 
the service of the same. Oct. 15, 1914, c. 323, §11, 38 Stat. 734; Feb. 13, 
1925, e. 229, §2, 43 Stat. 939; June 19, 1934, c. 652, § 602 (d), 48 Stat. 
1102; Aug. 23, 1935, c. 614, §203 (a), 49 Stat. 704; June 23, 1938, c. 601, 
§ 1107 (g'i, 52 Stat. 1028. Reorg. Plan No. IV, §7, effi June 30, 1940, 5 
Fed. Reg. 2421, 54 Stat. 1235.” 

§ 835. Commissioner of Internal Revenue. 

The Internal Revenue Code 
(26 USCA 3114 (e) 

‘ ‘ § 3114. Alcohol permits. 

“(c) Inaccurate description of denatured articles. Whenever the Com- 
missioner has reason to believe that denatured alcohol, denatured rum, or 
articles do not correspond with the descriptions and limitations as to such 
alcohol, rum, or articles provided by law and regulations, he shall cause an 
analysis of said alcohol, rum, or articles to be made, and if upon such analy- 
sis the Commissioner shall find that said alcohol, rum, or articles do not so 
correspond, he shall give not less than fifteen days’ notice in writing to the 
person who is the manufacturer thereof to show cause why said alcohol, 
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xuni, or articles sliould not be dealt with as other distilled spirits, such no- 
tice to be served personally or by registered mail, as the Commissioner may 
determine, and shall specify the time when, the place where, and the name 
of the agent or official before whom such person is required to appear. 

“If the manufacturer of said alcohol, rum, or articles fails to show to the 
satisfaction of the Commissioner that the alcohol, rum,^ or^ articles manu- 
factured by him correspond to the descriptions and limitations as to such 
alcohol, rum, or articles provided by law and regulations, his permit to manu- 
facture and sell the same shall be revoked. The manufacturer may by ap- 
propriate proceeding in a court of equity have the action of the Commis- 
sioner reviewed, and the court may affirm, modify, or reverse the finding of 
the Commissioner as the facts and law of the ease may warrant, and during 
the pendency of such proceedings may restrain the manufacture, sale, or 
other disposition of such alcohol, rum or articles.” 


§ 836. Commodity Exchange Commission. 

Provisions for judicial review of determinations of the Commodity 
Exchange Commission under the Commodity Exchange Act of 1922 
are set forth rvith other provisions relating to the Secretary of Agri- 
culture. 

§ 837. Court of Claims. 


(28 USCA 288) 

‘ ‘ § 288. Certification to Supreme Court of questions of law ; certiorari 
by Supreme Court to Court of Claims ; no other review allowed. 

“(a) In any case in the Court of Claims, including those begun under 
section 287 of this title, that court at any time may certify to the Supreme 
Court any definite and distinct questions of law concerning which instructions 
are desired for the proper disposition of the cause; and thereupon the Su- 
preme Court may give appropriate instructions on the questions certified and 
transmit the same to the Court of Claims for its guidance in the further 
progress of the cause. 

“(b) In any case in the Court of Claims, including those begun under 
section 287 of this title, it shall be competent for the Supreme Court, upon 
the petition of either party, whether Government or claimant, to require, 
by certiorari, that the cause be certified to it for review and determination of 
all en'ors assigned, with the same poAver and authority, and with like effect, 
as if the cause had been brought there by appeal. In such event, the Court 
of Claims shall include in the papers certified by it the findings of fact, the 
conclusions of law, and the judgment or decree, as well as such other parts 
of the record as are material to the errors assigned, to be settled by the Court. 

“The Court of Claims shall promulgate rules to govern the preparation 
of such record in accordance Avith the provisions of this section. 

^ “In such eases the Supreme Court shall have authority to revie av, in ad- 
dition to other questions of law, errors assigned to the effect that there is 
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a lack of substantial evidence to sustain a finding of fact; that an ultimate 
finding or findings are not sustained by the findings of evidentiary or primary 
facts; or that there is a failure to make any finding of fact on a material 
issue. As amended May 22, 1939, e. 140, 53 Stat. 752. 

“(c) All judgments and decrees of the Court of Claims shall be subject 
to review by the Supreme Court as provided in this section, and not other- 
wise. (Feb. 13, 1925, e. 229, § 3, 43 Stat. 939.)” 

§ 838. Court of Customs and Patent Appeals. 

See the provi.sioiis for review of decisions of the United States Cus- 
toms Court, infra section 857. 

§ 839. Federal Alcohol Administration. 

The Federal Alcohol Administration Act 
(27 USCA 204 (h) 

“§ 204. Permits 

‘ ‘ (h) Appeal ; procedure. An appeal may be taken by the permittee or 
applicant for a j)ermit from any order of the Administrator denying an ap- 
plication for, or suspending, revoking, or annulling, a basic permit. Such 
appeal shall be taken by filing, in the circuit court of appeals of the 
United States within any circuit Avherein such 23erson resides or has his 
principal place of business, or in the United States Court of Aj^iJeals for 
the District of Columbia, within sixty days after the entry of such order, 
a written petition i^raying that the order of the Administrator be modified 
or set aside in whole or in part. A copy of such petition shall be forthwith 
served upon the Administrator, or upon any officer designated by him for 
that iDurpose, and thereu]3on the Administrator shall certify and file in the 
court a transerij^t of the record upon which the order complained of was 
entered. Upon the filing of such transerijot such court shall have exclusive 
jurisdiction to affirm, modify, or .set aside such order, in whole or in part. ISTo 
objection to the order of the Administrator shall he considered by the court 
unless such objection shall have been urged before the Administrator or unless 
there were reasonable grounds for failure so to do. The finding of the 
Administrator as to the facts, if suj)ported by substantial evidence, shall be 
conclusive. If any i^arty shall ap 2 )ly to the court for leave to adduce ad- 
ditional evidence, and shall show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for 
failure to adduce such evidence in the proceeding before the Administrator, 
the court may order such additiona,! evidence to be taken before the Adminis- 
trator and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem pro 2 )er. The Administrator 
may modify his findings as to the facts by reason of the additional evidence 
so taken, and he shall file with the court such modified or new findings, which, 
if snp23orted by substantial evidence, shall be conclusive, and his reeommenda- 
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tion, if any, for the modification or setting aside of the original order. The 
judgment and decree of the court affirming, modifying, or setting aside, in 
whole or in part, any such order of the Administrator shall be final, subject 
to review by the Supreme Court of the United States upon certiorari or 
certification as provided in sections 346 and 347 of Title 28. The commence- 
ment of proceedings under this subsection shall, unless specifically ordered 
by the court to the contrary, operate as a stay of the Administrator’s order.” 

§840. Federal Communications Commission.^ 

The Communications Act of 1934 
(47 use A 402) 

“§402. Same; procedure; appeals; procedure on appeal, hearing and 
judgment; costs. 

“(a) The provisions of the Act of October 22, 1913 (38 Stat. 219),® re- 
lating to the enforcing or setting aside of the orders of the Interstate Com- 
merce Commission, are hereby made applicable to suits to enforce, enjoin, 
set aside, annul, or suspend any order of the Commission under this chap- 
ter (except any order of the Commission granting or refusing an application 
for a construction permit for a radio station, or for a radio station license, 
or for renewal of an existing radio station license, or for modification of an 
existing radio station license, or suspending a radio operator’s license), and 
such suits are hereby authorized to be brought as provided in that Act. (As 
amended May 20, 1937, c. 229, § 11, 50 Stat. 197.) 

^^(b) An appeal may be taken, in the manner hereinafter provided, from 
decisions -of the Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 

*'(1) By any applicant for a construction permit for a radio station, or 
for a radio station license,* or for renewal of an existing radio station license, 
or for modification of an existing radio station license, whose application is 
refused by the Commission. 

“(2) By any other person aggiieved or whose interests are adversely 
afi'ected by any decision of the Commission granting or refusing any such 
application. 

“(3) By any radio operator whose license has been suspended by the 
Commission. (As amended May 20, 1937, e. 229, §12, 50 Stat. 197.) 

“(c) Such appeal shall be taken by filing with said court within twenty 
days after the decision complained of is effective, notice in writing of said 
appeal and a statement of the reasons therefor, together with proof of serv- 
ice of a true copy of said notice and statement upon the Commission. Unless 
a later date is specified by the Commission as part of its decision, the de- 
cision complained of shall be considered to be effective as of the date on 
which public announcement of the decision is made at the office of the Com- 
mission in the city of Washington. The Commission shall thereupon imme- 
diately, and in any event not later than five days from the date of such 

^ See also, the enforcement provi- and 214 of Title 28, .Judicial Code and 
sions of the Clayton Act, 15 IJSCA Judiciary; and sections 16 and 50 of 
21, supra § 834. Title 49, Transportation. See § 844. 

S See U. S. Code sections 41, 43-48, 
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service upon it, mail or otherwise deliver a copy of said notice of appeal 
to each person shown by the records of the Commission to be interested in 
such appeal and to have a right to intervene therein under the provisions 
of this section, and shall at all times thereafter permit any such person to 
inspect and make copies of the appellant’s statement of reasons for said 
appeal at the office of the Commission in the city of Washington. Within 
thirty days after the filing of said appeal the Commission shall file with the 
court the originals or certified copies of all papers and effidenee presented 
to it upon the application or order involved, and also a like copy of its 
decision thereon, and shall within thirty days thereafter file a full statement 
in writing of the facts and grounds for its decision as found and given by it, 
and a list of all interested laersons to whom it has mailed or otherwise de- 
livered a copy of said notice of appeal. (As amended May 20, 1937, e. 229, 
§ 13, 50 Stat. 197.) 

“(d) Within thirty days after the filing of said appeal any interested 
person may intervene and participate in the proceedings had upon said 
appeal by filing with the court a notice of intention to intervene aiad a veri- 
fied statement showing the nature of the intei-est of such party, together with 
proof of service of true copies of said notice and statement, both upon ap- 
pellant and Tipon the Commission. Any person who would be aggrieved 
or whose interests would be adversely affected by a reversal or modification 
of the decision of the Connnission eomjjlained of shall be considered an inter- 
ested party. 

“(e) At the earliest convenient time the court shall hear and determine 
the appeal upon the I’eeord before it, and shall have power, upon such record, 
to enter a judgment affirming or reversing the decision of the Commission, 
and in event the court shall render a decision and enter an order reversing 
the decision of the Commission, it shall remand the ease to the Commission 
to carry out the judgment of the court: Provided, hoioever, That the review 
by the court shall be limited to questions of law and that findings of fact 
by the Commission, if supported by substantial evidence, shall be conclusive 
unless it shall clearly appear that the findings of the Commission are arbitrary 
or capricious. The court’s judgment shall be final, subject, however, to 
review by the Supreme Court of the United States ui)on writ of certiorari on 
petition therefor under section 347 of Title 28, by appellant, by the Com- 
mission, or b3'- any interested party intervening in the appeal. 

“(f) The court may, in its discretion, enter judgment for costs in favor 
of or against an appellant, and/or other interested parties intervening in 
said appeal, but not against the Commission, depending upon the nature 
of the issues involved upon said appeal and the outcome thereof, (June 7, 
1934, e. 426, 48 Stat. 926; June 19, 1934, e. 652, § 402, 48 Stat. 1093; May 20, 
1937, e. 229, § 13, 50 Stat. 197.)” 

§ 841. Federal Power Oommission. 

The Federal Power Act 
(16 USCA 825 0 

“825 L Rehearings; court review of orders. 

“(a) Any person, State, municipality, or State commission aggrieved 
by an order issued by the Commission in a proceeding under this chapter 
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to ■vvliieh, such person, State, municipality, or State commission is a party 
may apply for a rehearing within thirty days after the issuance of such order. 
The application for rehearing shall set forth specifically the ground or 
grounds upon which such application is based. Upon such application the 
Commission shall have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Commission acts upon 
the application for rehearing within thirty days after it is filed, such appli- 
cation may be deemed to have been denied. No proceeding to review any 
order of the Commission shall be brought by any person unless such person 
shall have made application to the Commission for a rehearing thereon. 

“(b) An y party to a proceeding under this chapter aggrieved by an order 
issued by the Commission in such proceeding may obtain a review of such 
order in the Circuit Court of Appeals of the United States for any circuit 
wherein the licensee or public utility to which the order relates is located or 
has its principal place of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for rehearing, a written 
petition praying that the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall forthwith be served upon 
any member of the Commission and thereupon the Commission shall certify 
and file with the court a transcript of the record upon which the order com- 
plained of was entered. Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set aside such order in whole 
or in part. No objection to the order of the Commission shall be considered 
by the court unless such objection shall have been urged before the Commis- 
sion ill the application for rehearing unless there is reasonable ground for 
failure so to do. The finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive. If any party shall apply to the 
court for leave to adduce additional evidence, and shall show to the satisfac- 
tion of the court that such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence in the proceedings 
before the Commission, the court may order such additional evidence to be 
taken before the Commission and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The Commission may modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file with the court such modified 
or new findings which, if supported by substantial evidence, shall be conclu- 
sive, and its recommendation, if any, for the modification or setting aside of 
the original order. The judgment and decree of the court, affirming, modify- 
ing, or setting aside, in whole or in part, any such order of the Commission, 
shall be final, suliject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in sections 346 and 347 of Title 28. 

“(c) The filing of an application for rehearing under subsection (a) 
shall not, unless specifically ordered by the Commission, operate as a stay 
of the Commission’s order. The commencement of proceedings under sub- 
section (b) of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Commission’s order. June io, 1920, c. 285 §313 
added Aug. 26, 1935, c. 687, Title II, § 213, 49, Stat. 860.” 
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The Natural G-as Act 
(16 USCA 717r) 

‘ ‘ § 717r. Rehearings ; court review of orders. 

“(a) Any person, State, municipality, or State commission aggrieved by 
an order issued by the Commission in a proceeding under this chapter to 
which such person, State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance of such order. 
The application for rehearing shall set forth specifleally the ground or 
grounds upon which such application is based. Upon such application the 
Commission shall have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Commission acts upon 
the application for rehearing within thirty days after it is filed, such appli- 
cation may be deemed to have been denied. No proceeding to review any 
order of the Commission shall be brought by any person unless such person 
shall have made application to the Commission for a rehearing thereon. 

“(b) Any party to a proceeding under this chapter aggrieved by an order 
issued by the Commission in such proceeding may obtain a review of such 
order in the circuit court of appeals of the United States for any circuit 
wherein the natural-gas comiiany to which the order relates is located or has 
its principal place of business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, within sixty days after the 
order of the Commission upon the application for rehearing, a written peti- 
tion praying that the order of the Commission be modified or set aside in 
whole or in part. A copy of such petition shall forthwith be served upon 
any member of the Commission and thereupon the Commission shall certify 
and file with the court a transcript of the record upon which the order com- 
plained of was entered. Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set aside such order in whole 
or in part. No objection to the order of the Commission shall be considered 
by the court unless such objection shall have been urged before the Commis- 
sion in the application for rehearing unless there is reasonable ground for 
failure so to do. The finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional ewdenee is material and that there 
were reasonable grounds for failure to adduce such evidence in the pro- 
ceedings before the Commission, the court may order such additional evidence 
to be taken before the Commission and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the court may seem 
proper. The Commission may modify its findings as to the facts by reason 
of the additional evidence so taken, and it shall file with the court such modi- 
fied or new findings, which if supported by substantial evidence, shall be con- 
clusive, and its recommendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the court, afBrming, 
modifying, or setting aside, in whole or in part, any such order of the Com- 
mission shall be final, subject to I’eview by the Supreme Court of the United 
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States upon certiorari or certification as provided in sections 346 and 347 
of Title 28, as amended. 

“(c) The filing of an application for rehearing under subsection (a) 
shall not, unless specifically ordered by the Commission, operate as a stay 
of the Commission’s order. The commencement of proceedings under sub- 
section (b) of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Commission’s order. June 21, 1938, c. 556, § 19, 
52 Stat. 831.” 

§ 842. Federal Reserve Board. 

Authority to enforce compliance with sections 13, 14, 18 and 19 
of Title 15 of the United States Code (the Clayton Act) is vested in the 
Board of Governors of the Federal Reserve System, where applicable 
to banks, hanking' associations, and trust companies.^ 

§ 843. Federal Trade Commission.® 

The Federal Trade Commission Act 
(15 USCA 45 (e) (d) (e) (f) 

“§ 45. Unfair methods of competition unlawful; prevention by Commis- 
sion. 

“(c) Revie'w of order; rehearing. Any person, partnership, or corpo- 
ration required by an order of the Commission to cease and desist from 
using any method of competition or act or practice may obtain a review 
of such order in the circuit court of appeals of the United States, within 
any circuit where the method of competition or the act or practice in ques- 
tion was used or where such person, partnership, or corporation resides 
or carries on business, by filing in the court, within sixty days from the 
date of the service of such order, a written petition q)i‘aying that the order 
of the Commission be set aside. A copy of such petition shall be forthwith 
served upon the Commission, and thereupon the Commission forthwith shall 
certify and file in the court a transcript of the entire record in the pro- 
ceeding, including all the evidence taken and the report and order of the 
Commission. Upon such filing of the petition and transcript the court shall 
have jurisdiction of the proceeding and of the question determined therein, 
and shall have power to make and enter upon the pleadings, evidence, and 
proceedings set forth in such transcript a decree affirming, modifying, or 
setting aside the order of the Commission, and enforcing the same to the 
extent that such order is affirmed, and to issue such writs as are ancillary 
to its jurisdiction or are necessary in its judgment to prevent injury to the 
public or to competitors pendente lite. The findings of the Commission as 
to the facts, if supported by evidence, shall be conclusive. To the extent 
that the order of the Commission is affirmed, the court shall thereupon issue 

4 15 USCA 21, supra § 834. sions of the Clayton Act, 15 USCA 21, 

5 See also the enforcement provi- supra § 834. 
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its own order commanding obedience to the terms of such order of the Com- 
mission. If either party shall apply to the court for leave to adduce addi- 
tional evidence, and shall show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for 
the failure to adduce such e\n.denee in the proceeding before the Commis- 
sion, the court may order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem proper. The Commis- 
sion may modify its findings as to the facts, or make new findings, by reason 
of the additional evidence so taken, and it shall file such modified or new 
findings, which, if supported by evidence, shall be conclusive, and its recom- 
mendation, if any, for the modification or setting aside of its original order, 
with the return of such additional evidence. The judgment and decree of 
the court shall be final, except that the same shall be subject to i-eview by 
the Supreme Court upon certiorari, as provided in section 347 of Title 28. 

“(d) Jurisdiction of court. The jurisdiction of the circuit court of ap- 
peals of the United States to affirm, enforce, modify, or set aside orders of 
the Commission shall be exclusive. 

“(e) Precedence of proceedings; exemption from liability. Such pro- 
ceedings in the circuit court of api^eals shall be given precedence over other 
eases pending therein, and shall be in every way expedited. ISTo order of 
the Commission or judgment of court to enforce the same shall in anywise 
relieve or absolve any person, partnership, or corporation from any liability 
under the Antitrust Acts. 

“(f) Service of complaints, orders and other processes; return. Com- 
plaints, orders, and other processes of the Commission under this section 
may be seiwed by anyone duly authorized by the Commission, either (a) by 
delivering a copy thereof to the person to be served, or to a member of 
the partnership to be served, or the president, secretary, or other executive 
officer or a director of the coiporation to be served; or (b) by leaving a 
copy thereof at the residence or the principal office or place of business of 
such person, jjartnership or corporation; or (c) by registering and mailing 
a copy thereof addressed to such person, partnership, or corporation at his 
or its residence or principal office or place of business. The verified return 
by the person so serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the same, and the return 
post office receipt for said complaint, order, or other process registered and 
mailed as aforesaid shall be proof of the service of the same.” 

§ 844, lEterstate Commerce Commission.^ 

The Interstate Commerce Act 
(49 USCA 16 (2) 

“§16, par. (2) Proceedings in courts to enforce orders; costs; attor- 
ney’s fee. If a carrier does not comply with an order for the payment of 
money within the time limit in such order, the complainant, or any person 

6 See also, the enforcement provi- 21, supra § 834. 
sions of the Clayton Act, 15 USCA 
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fur whiiM* onler was made, may file in the district court of the 

l.’iiised St;ites for the district in which he resides or in which is located the 
i>riiici!.;d eneratinu office of the carrier, or through which the road of the 
carrif-r runs or in any Slate court of general jurisdiction having jurisdic- 
tion of the inu'lies, a Vetition setting forth briefly the causes for which he 
ciaiin.- damages, and tJu' order of the commission in the premises. Such 
suit in t!i«; (iistih-t c(turt of the United States shall proceed in all respects 
iilo; other civil suits for damages, except that on the trial of such suit the 
finditigs and order rd' (la* commission shall be prima facie evidence of the 
faets itiereiii stated, and except that the petitioner shall not be liable for 
costs iii the di.-lriet court nor for costs at any subsequent stage of the pro- 
ceedings unless they accrue upon his appeal. If the petitioner shall finally 
lu'r'vail ho siudl be allowed a reasonable attorney’s fee, to be taxed and 
cullecte*! ;is .‘i, paid of the costs of the suit.” 

The Urgent Deficiencies Act 
(28 USCA 43-48) 

“ § 43. Venue of suits relating to orders of Interstate Commerce Com- 
mission. The venue of any suit brought to enforce, suspend, or set aside, 
in wholf' or in any order of the Interstate Commerce Commission shall 
be in the .judicial di'^tvict wherein is the residence of the party or any of 
the j);irli(‘s upon whose jxdition the order was made, except that where the 
order does not relate to transportation or is not made upon the petition of 
any party tht^ venue shall be in the disti’ict where the matter complained of 
in the petition before the commission arises, and except that where the 
order does not relate either to transportation or to a matter so complained 
of before the commission the matter covered by the order shall be deemed 
to arise in tiie district where one of the petitioners in court has either its 
lU’incipal office or its principal operating office. In case such transportation 
relates to a through shipment the term 'destination’ shall be construed as 
meaning final destination of such .shipment. (Oct. 22, 1913, e. 32, 38 Stat. 
219.) 

“§ 44. Procedure in certain cases under interstate commerce laws; serv- 
ice of processes of court. The procedure in the district courts (a) in re- 
spect to ea.ses for the enforcement, otherwise than by adjudication and 
eolleetion of a forfeiture or penalty or by infliction of criminal punishment, 
of any order of the Interstate Commerce Commission other than for the 
payment of money shall be as provided in sections 45, 45a, 47a, and 48 of 
this title and (b) in respect to cases brought to enjoin, set aside, annul, or 
.suspend in whole or in part any order of the Interstate Commerce Commis- 
sion shall be as provided in sections 45, 45a, 46, 47, 47a and 48 of this 
title. The orders, writs, and processes of the district courts may in the 
eases specified in this section and in the cases and proceedings under see- 
tion.s 20, 43 and 49 of Title 49, run, be served, and be returnable anywhere 
in the United States. (Oct. 22, 1913, c. 32, 38 Stat. 220.). 

“§45. (Judicial Code, section 209.) District courts; practice and pro- 
cedure in certain cases. The jurisdiction of the district courts of the cases 
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specified in section 44 of this title, and of the cases and proceedings under 
sections 20, 43 and 49 of Title 49, shall he invoked by filing in the office of 
the clerk of the court a written petition setting forth briefly and snceinctly 
the facts constituting the petitioner’s cause of action, and specifying the 
relief sought. A copy of such petition shall be forthwith served by the mar- 
shal or a deputy marshal of the district court or by the proper United States 
marshal or deputy marshal ujion every defendant therein named, and when 
the United States is a party defendant, the service shall be made by filing 
a copy of said petition in the office of the Secretary of the Interstate Com- 
merce Commission and in the Department of Justice. Within thirty days 
after the petition is served, unless that time is extended by order of the 
court or a judge thereof, an answer to the petition shall be filed in the 
clerk’s office and a copy thereof mailed to the petitioner’s attorney, which 
answer shall briefly and categorically respond to the allegations of the peti- 
tion. No replication need be filed to the answer, and objections to the suf- 
ficiency of the petition or answer as not setting forth a cause of action or 
defense must be taken at the .final hearing or by motion to dismiss the peti- 
tion based on said grounds, which motion may be made at any time before 
answer is filed. In case no answer shall be filed as pro\dded herein the 
petitioner may apply to the court on notice for such relief as may be proper 
upon the facts alleged in the petition. The court may, by rule, prescribe 
the method of taking evidence in eases j^ending in said court. (June 18, 
1910, c. 309, §1, 36 Stat. 539; Mar. 3, 1911, e. 231, § 209, 36 Stat. 1149; 
Oct. 22, 1913, e. 32, 38 Stat. 219.) 


“§45a. (Judicial Code, sections 212, 213, amended.) Special attor- 
neys; participation by Interstate Commerce Commission; intervention. 
The Attorney General shall have charge and control of the interests of the 
Government in the eases specified in section 44 of this title and in the eases 
and proceedings under sections 20, 43 and 49 of Title 49, in the district 
courts, and in the Supreme Court of the United States upon appeal from 
the district courts. If in his opinion the public interest requires it, he may 
retain and employ in the name of the United States, within the appropria- 
tions from time to time made by the Congress for such purposes, such spe- 
cial attorneys and counselors at law as he may think necessary to assist in 
the discharge of any of the duties incumbent upon him and his subordinate 
attorneys; and the Attorney -General shall stipulate with such special at- 
torneys and counsel the amount of their compensation, which shall not be 
in excess of the sums appropriated therefor by Congress for such purposes, 
and shall have supervision of their action: Provided, That the Interstate 
Commerce Commission and any party or xJarties in interest to the proceed- 
ing before the commission, in which an order or requirement is made, may 
appear as parties thereto of their own motion and as of right, and be rep- 
resented by their counsel, in any suit wherein is involved the validity of 
such order or requirement or any part thereof, and the interest of such 
party; and the court "wherein is pending such suit may make all such rules 
and orders as to such appearances and representations, the number of coun- 
sel, and all matters of procedure, and otherwise, as to subserve the ends of 
justice, and speed the determination of such suits: Provided further, That 
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idns, cui’p orations, firms, and individuals who are in- 
in ilie conlnfVt'ixy or (juoslion before the Interstate Commerce Com- 
nii.- -ion. ov in any suit wlrieh m;iy be brought by anyone under the provi- 
.dour. o!' Ilie ai'ore.-uid seetifuis relating to action of the Inter.state Commerce 
Cuuimi-'ioi!, liiay intervene in said suit or proceedings at any time after 
tise indiiiition fheref.i; and the Attorney General shall not dispose of or 
di-foidinuo '-rod suit or proceeding over the objection of such party or 
inlcrvenor at'oresaid, but said intervenor or interveners may prosecute, de- 
fend, or coriiinue .s:ii<i suit or proceeding unaffected by the action or non- 
aidinji of (he Attorney General tberein. 

‘■Cunijdainants bebtre the Interstate Commerce Commission interested in 
.'I case shall have the right to appear and be made parties to the ease and 
be represontud before the courts by counsel, under such regulations as are 
now ])eruuttefl in similar eircumstanees under the rules and practice of 
erpiity courts of the United States. (June 18, 1910, c. 309, § 5, 36 Stat, 
5-13: ‘Mar. 3, .1911, e. 231, §§212, 213, 36 Stat. 1160, 1151; Oct. 22, 1913, 
c. 32, 38 Stat. 220.) 

“§46. (Judicial Code, section 208.) Suits to enjoin orders of Inter- 
state Coninierce Commission to be against United States. Suits to enjoin, 
set aside, annul, or suspend any order of the Interstate Commerce Commis- 
sion shall be brouglit in the district court against the United States. The 
pendency of such suit shall not of itself stay or suspend the operation of 
the order of the Interstate Commerce Commi.ssion; but the court, in its 
discretion, may restrain or suspend, in whole or in part, the operation of 
the commission’s order pending the final hearing and determination of the 
suit. (June 18, 1910, c. 309, §3, 36 Stat. 542; Mar. 3, 1911, e. 231, § 208, 
36 Stat. 1149; Oct. 22, 1913, e. 32, 38 Stat. 219.)” 

“§47. Interlocutory injunctions as to orders of Interstate Commerce 
Commission; appeal to Supreme Court. No interlocutory injunction sus- 
pending or restraining the enforcement, opei'ation, or execution of, or set- 
ting aside, in whole or in part, any order made or entered by the Interstate 
Commerce Commis.«ion shall be issued or granted by any district court of 
the United States, or by any judge thereof, or by any circuit judge acting 
as di.strict judge, unless the application for the same shall be presented to 
a circuit or district judge, and sliall be beard and determined by three judges, 
(if (vhoui at least one shall be a circuit judge, and unless a majority of said 
three judges shall concur in granting such application. When such appli- 
cation as aforesaid is presented to a judge, he shall immediately call to 
his assistance to hear and determine the application two other judges. Said 
apjilic.ation shall not be heard or determined before at least five days’ no- 
tice of tiie hearing has been given to the Interstate Commerce Commission, 
to the Attorney General of the United States, and to such other persons 
as may be defendants in the suit: Provided, That in eases where irreparable 
damage would otherwise ensue to the petitioner, a majority of said three 
judges concurring, may, on hearing, after not less than three days’ notice 
to the Interstate Commerce Commission and: the Attorney General, allow 
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a temporary stay or suspension, in whole or in part, of the operation of the 
order of the Interstate Commerce Commission for not more than sixty daj^s 
from the date of the order of said judges pending the apj)]ication for the 
order or injunction, in which case the said order shall contain a specific 
finding, based upon evidence submitted to the judges making the order and 
identified by reference thereto, that such irrejiarable damage would result 
to the petitioner and specifying the nature of the damage. The said judges 
may, at the time of hearing such apjilieation, upon a like finding, continue 
the temporary stay or suspension in whole or in part until decision upon 
the application. The hearing upon such application for an interlocutory 
injunction shall be given precedence and shall be in every way exxiedited 
and be assigned for a hearing at the earliest practicable day after the ex- 
piration of the notice hereinbefore provided for. An appeal may be taken 
direct to the Supreme Court of the United States from the order granting 
or denying, after notice and hearing, an iuteiiocutory injunction, in such 
ease if such appeal be taken within thirty days after the order, in respect 
to Avhieh complaint is made, is granted or refused; and upon the final hear- 
ing of any suit brought to suspend or set aside, in whole or in part, any 
order of said commission the same requirement as to judges and the same 
procedure as to expedition and appeal shall apply. (Oct. 22, 1913, c. 32, 
3S Stat. 220.) 

“§47a. (Judicial Code, section 210.) Appeal to Supreme Court from 
final decree; time for taking; priority. A final judgment or decree of the 
district court in the eases specified in section 44 of this title may be reviewed 
by the Supreme Court of the United States if appeal to the Supreme Court 
be taken by an aggrieved party within sixty days after the entry of such 
final judgment or decree, and such appeals may be taken in like manner 
as appeals are taken under existing law’ in equity cases. And in such cases 
the notice required shall be served iipon the defendants in the ease and upon 
the attorney general of the State. The district court may direct the original 
record instead of a transcript thereof to be transmitted on appeal. The 
Supreme Court may affirm, reverse, or modify as the ease may require the 
final judgment or decree of the disti’ict court in the eases specified in sec- 
tion 44 of this title. Appeal to the Supreme Court, however, shall in no 
ease supersede or stay the judgment or decree of the district court appealed 
from, unless the Supreme Court or a justice thereof shall so direct, and 
appellant shall give bond in such form and of such amount as the Supreme 
Court, or the justice of that court allowing the stay, may require. Ajjpeals 
to the Supreme Court under this section and section 47 of this title shall 
have priority in hearing and determination over all other causes except 
criminal caixses in that court, (Mar. 3, 1911, c. 231, § 210, 36 Stat. 1150; 
Oct. 22, 1913, c. 32, 38 Stat, 220.) 

“§ 48. (Judicial Code, section 211.) Suits to be against United States; 
intervention by United States. All cases and proceedings specified in sec- 
tion 44 of this title shall be brought by or against the United States, and 
the United States may intervene in any ease or proceeding whenever, though 
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it ]i;i' nn! Itcfii iti.'iflo n public interests are involved. (June 18, 1910, 

('. tUH). 1, ;;i r)-!2; Mar. 3, 1011, e. 231, §211, 30 Stat. 1150; Oct. 22, 

lili3. 32, 3h Slat. 219.)” 

§ 845. National Labor Eelations Board. 

The Xational Labor Relations Act 

(29 USCA 100 (e) (f) (g) (Ii) (i) 

“§ 160. Prevention of unfair labor practices. 

“(e) Petition to court for enforcement of order; proceedings; review 
of judgment. The Rnard shall have power to petition any eireuit court of 
appciil'; fii' the L'nii(‘d Stales ( ineluding' the Court of Appeals of the District 
of Coluiulna), or it all the eireuit courts of appeals to which application 
liiay 1)1- iiiaih' ai’u in vacation, aisy district court of the United States (in- 
cluding ihe Supreme Court of the District of Columbia), within any cir- 
ciiil (u- di-trii-l, respi-eli\ ely, Avherein the unfair labor practice in cpiestion 
((ceni'ri'd or wiierein sueh jierson resides or tran-iacls business, for the en- 
foreemeui of sm-h ui'dor and for appropriate temi)orary relief or restrain- 
ing order, and shall efn'lii'y and file in the court a transcript of the entire 
record in the pj'ueeediii.g, inelnding tlio pleadings and testimony upon which 
such order was enler(>d and the findings and order of the Board. Upon 
sueh liling, the court shall cause notice thereof to be served upon such per- 
son. and thereujaju shall have jurisdiction of the proceeding and of the 
(pu:-Jion determined theri'in, and shall have power to grant such temporary 
relief or ve-training order as it deems just and proper, and to make and 
entei' upon tlie ple.adiugs, testimony, and proceedings set forth in such tran- 
script a decree eui'oreing, modifying, and enforcing as so modified, or setting 
asi<le in Avhole or in part the order of the Board. No objection that lias not 
been lu’ged bfd'ore flu* Board, its member, agent or agency, sliall be considered 
by tlie coiu't, unless tlie failure or neglect to urge such objection shall be ex- 
cused liecause of extraordinary eireuinstanees. The findings of the Board 
as to llie fai-fs, if snpiiovit'd by eAudenee, shall be conclusive. If either party 
shall ajiply to flic court for leave to adduce additional evidence and shall 
sliow 1o the satisfaction of the court that such additional evidence is material 
and tliat lliei'c Avei-e reasonable grounds for the failure to adduce sueh eA-u- 
denc(‘ ill the hearing lieibre the Board, its member, agent, or agency, the 
court lany oi'd(>r sueh additional eAudenee to be taken before the I3oard, its 
memla'r, agent, or agemey, and to be made a jiart of the transcript. The 
Board may modify its tiudingg as to the facts, or make new findings, by reason 
of iidditionid eAudene(‘ so laken and llled, and it sliall file such modified or 
new findings, whicli, if supported by eAudenee, slnall be conclusive, and shall 
hie its recomnu'iidalions, if any, for the nioditieation or setting aside of its 
origina.I order. I’he jurisdiction of the court shall be excluslA-e and its 
judgment and decree shall he final, except that the same shall be subject 
to I’eview by the ai>propriate circuit court of appeals if application was 
made to (lie district court as hereinabove provided, and by the Supreme 
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Court of the United States upon writ of certiorari or certification as provided 
in sections 346 and 347 of Title 28. 

“(f) Eeview of final order of Board on petition to court. Any person 
aggrieved by a final order of the Board granting or denjdng in whole or in 
part the relief sought may obtain a review of such order in any circuit court 
of appeals of the United States in the circuit wherein the unfair labor prac- 
tice in question was alleged to have been engaged in or Avherein such person 
resides or transacts business, or in the Court of Appeals of the District of 
Columbia, by filing in such court a written petition praying that the order 
of the Board be modified or set aside. A cojry of such x)etition shall be 
forthwith served upon the Board, and thereui^on the aggrieved party shall 
file in the court a transcript of the entire record in the proceeding, certified by 
tlie Board, including the pleading and testimony upon which the order com- 
plained of was entered and the findings and order of the Board. Upon such 
filing, the court shall proceed in the same manner as in the case of an appli- 
cation by the Board under subsection (e), and shall have the same exclusive 
jurisdiction to grant to the. Board such temporary relief or restra.ining order 
as it deems just and projier, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside in whole 
or in part the order of the Board; and the findings of the Board as to the 
facts, if supported by evidence, shall iii like manner ])e conclusive. 

“(g) Institution of court proceedings as stay of Board’s order. The 
connneneement of i^roceedings under subsection (e) or (f) of this section 
shall not, unless specifically ordered by the court, operate as a stay of the 
Board’s order. 

‘ ‘ (h) Jurisdiction of courts una-fiected by limitations prescribed in chap- 
ter 6 of this title. When granting appropriate temporary relief or a re- 
straining order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order of the 
Board, as j)rovided in this section, the jurisdiction of courts sitting in equity 
shall not be limited by sections 101 to 115 of this title. 

“(i) Expeditious hearings on petitions. Petitions filed under this chap- 
ter shall be heard expeditiously, and if possible within ten. days after they 
have been docketed. (July 5, 1935, c. 372, §10, 49 Stat. 453.)” 

§ 846. National Mediation Board: Board of Arbitration. 

(45 USCA 159) 

“§159. Award and judgment thereon; effect of chapter on individual 
employee. 

“First. Filing of award. The award of a board of arbitration, having 
been acknowledged as herein provided, shall be filed in the clerk’s office of 
the district court designated in the agreement to arbitrate. 

‘ ‘ Second. Oonclusiveness of award ; judgment, xin award acknowledged 
and filed as herein lorovided shall be eonelnsive on the parties as to tlie merits 
and facts of the controversy submitted to arbitration, and unless, within ten 
days after the filing of the aAvard, a petition to impeach the award, on the 
grounds hereinafter set forth, shall be filed in the clerk’s ofiice of tlie court 
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in v.'liith tin* ;i\v;ir(I liu.^ been filed, the court shall enter judgment on the 
.'.iiicb jiide-!iu'i!t ^liall be final and conclusive on the parties. 
“Third. Impeachment of award; grounds. Such petition for the im- 
pcacbiuci.t or coiifc-tiim' of any award .so filed shall be entertained by the 
coiu’t only on ono m’ ioore of the following grounds: 

“(a) Taat l!i,- award [dainly does not conform to the siib.stantive recpiire- 
rmuits laid dov.u Ijy this chapter for such award,s, or that the proceedings 
were nol .-iib-tantially in cfmforn'iity w-ith this chapter; 

‘‘fb) That the iiwavd does not conform, nor confine itself, to the .stipula- 
tion-- of the aaToenumt to arbitrate; or 

“(c) That a niciiiber of the board of arbitration rendering the award 
was guilty of fraiid or corruption; or that a party to the arbitration practiced 
fraud or eorrnption which fraud or corruption affected the result of the 
arbiii’alioii : VmvkhrK hnvcver, That no court shall entertain any such peti- 
tion on Ihe ground Uial an atvard is invalid for nneertainty; in such ease 
the pro]K‘r remedy sludl he a suhinission of such award to a reconvened board, 
or suljef,imiiitl(‘e thereof, for interpretation, as provided by this chapter: 
Proriih'il, further, That an award contested as herein provided shall be con- 
slrned liberally by Iho court, with a view to favoring its validity, and that 
no fiwnvrl diall be sel u-ide for trivial irregularity or clerical error, going only 
to form and not fo snb^lanee. 

“Fourth. Effect of partial invalidity of award. If the court shall de- 
termine that a i)art of Hit! award is invalid on some ground or grounds 
designated in this section as a ground of invalidity, but shall determine that 
a part of the award is valid, the court shall set aside the entire award : Pro- 
vided, however, That, if the parties shall agree thereto, and if such valid and 
invalid part.s are separable, the court shall set aside the invalid part, and 
order judgment to stand as to the valid part. 

“Fifth, Appeal; record. At the expiration of ten days from the decision 
of the district court upon the petition filed as aforesaid, final judgment shall 
lie entered in accordance with said decision, unless during said ten days either 
party shall a]) peal therefrom to the circuit court of appeals. In such case 
only such pozlion of the record shall be transmitted to the appellate court 
as is necessary to the proper understanding and consideration of the ques- 
tions of law' presented by said petition and to be decided. 

“Sixth. Finality of decision of circuit court of appeals. The determi- 
ziation of said circuit court of appeals upon said questions shall be final, and, 
h('ing certifuai by tbe clerk thereof to said district court, judgment pursuant 
Ibei'eto shall thereupon be entered by said district court. 

“Seventh. Judgment where petitioner’s contentions are sustained. If 
tlze petitioner’s contentions are finally sustained, judgment shall be entered 
setting aside the aAvard in Avhole or, if the parties so agree, in part; but in 
such case the parties may agi-ee upon a judgment to he entered disposing of 
the subject matter of the controversy, which judgment when entered shall 
have the .sazne force and effect as judgment entered upon an award. 

“Eighth. Duty of employee to render service without consent; right to 
quit. ITothing in this chapter shall be construed to require an indmduai 
oinployee to render labor or service without his consent, nor shall anything 
in tljis chaptei- be conslrned to make the quitting of his labor or service' by an 
individual employee an illegal act; nor shall any court issue any process to 
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compel the performance by an indhddual employee of such labor or service, 
without his consent. (May 20, 1926, e. 347, § 9, 44 Stat. 585.)” 

§ 847. Mational Railroad Adjustment Board. 

The Railway Labor Act of 1926, as amended 
(45 USCA 153 (p) (q) 

“§ 153. National Railroad Adjustment Board. 

a » » * * 

“(p) If a carrier does not comply wdth an order of a division of the Ad- 
justment Board, within the time limit in such order, the petitioner, or any 
person for whose benefit such order was made, may file in the District 
Court of the United States for the district in which he resides or in Avhieh is 
located the principal operating office of the carrier, or through Avhieh the 
carrier operates, a petition setting forth briefly the causes for which he 
claims relief, and the order of the division of the Adjustment Board in the 
premises. Such suit in the District Court of the United States shall proceed 
in all respects as other civil suits, except that on the trial of such suit the 
findings and order of the division of the Adjustment Board shall be pi’ima 
facie evidence of the facts therein stated, and except that the petitioner shall 
not be liable for costs in the district court nor for costs at any subsequent 
stage of the proceedings, unless they accrue upon his appeal, and such 
costs shall be paid out of the appropriation for the expenses of the courts 
of the United States. If the petitioner shall finally prevail he shall be al- 
lowed a reasonable attorney’s fee, to be taxed and collected as a part of the 
costs of the suit. The district courts are empowered, under the rules of the 
court governing actions at law, to make such order and enter such judgment, 
by writ of mandamus or otherwise, as may be appropriate to enforce or set 
aside the order of the division of the Adjustment Board. 

“(q) All actions at law based upon the iiro visions of this section shall 
be begun within two years from the time the cause of action accrues under 
the aAvard of the dmsion of the Adjustment Board, and not after.” 

§ 848. Patent Office. 

Patents 

(35 USCA 59a et seq.) 

“§59a. Same; from board of appeals. 

“If any applicant is dissatisfied with the decision of the board of appeals, 
he may appeal to the United States Court of Customs and Patent Appeals, 
in which ease he waives his right to proceed under section 63 of this title. 
If any party to an interference is dissatisfied with the decision of the board 
of interference examiners, he may appeal to the United States Court of 
Customs and Patent Appeals, provided that such appeal shall be dismissed 
if any adverse party to such interference shall, -within twenty days after 
the appellant shall have filed notice of appeal according to section 60 of this 
title, file notice with the Commissioner of Patents that he elects to have all 
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j'lii'i hi-i‘ jd'i.ccediii^s (-(ittfliiclctl tifi provkkd in section 63. Thereupon the 
;ipp"ll;i!it isjU’c {liirly <!;iys tiiei'eafter within which to file a bill in equity 
uii(!i‘!- .'.-iid xs-iiiiu 63, in (hdhiilj. of which the decisions appealed from shall 
auviTii till' Im'ilier iti-.M-ei;diiic'.-- in the case. R. S. §'4911; March 2, 1927, c. 
27:1, 1 ! Si:,l. i.'idii; iMarch 2, 1929, c. 488, § 2, 45 Slat. 1476; Aug. 5, 1939, 

c. 45], §3, 53 Slat. 1212.” 

“§60. Same; notice of appeal. 

‘‘IVhen an ap])eal is taken to the United States Court of Customs and 
Patent h.ppeals, the appellant shall give notice thereof to the commissioner, 
a.tid file in the Pat('nt Office, within such time as the commissioner shall 
appoint. j)is reasons of appeal, specifically set forth in writing. R. S. § 4912; 
F.43. 9, 1893. c. 74, § 9, 27 Stat. 436; March 2, 1929, e. 488, §2 (h), 45 Stat. 
1476.” 


“§61. Same; proceedings on appeal. 

‘‘The couri sliall, before hearing such appeal, giye notice to the commis- 
sionc!’ of the time and place of the hearing, and on receiving such notice the 
commis-iouei’ ,di:dl give notice of such time and place in such manner as the 
court may jiresi-rihe, to all p^artie.? who appear to be interested therein. The 
parly ai)p(‘aling sh.all lay before the court certified copies of all the original 
papcj’s and evidence in the ease, and the commissioner shall furnish the court 
with tlui grounds of Ids decision, fully set forth in writing, touching all the 
points iuvohi'd hv the reasons of appeal. R. S. §4913; March 2, 1927, c. 
273, § 10, 44 Stat. 1336.” 

“ § 62. Same ; determination of appeal ; revision of former decision. 

“The court, on petition, shall hear and determine such appeal, and revise 
the decision appealed from in a summary way, on the evidence produced 
before the eommissiomy, at such early and convenient time as the court may 
ap]3oint; and the revision shall be confined to the points set forth in the 
reasons of a])poal. After hearing the ease the court shall return to the eom- 
mi.ssioner a cei’tilic.ate of its proceedings and decision, Avhieh shall be entered 
of record in the Patent Office, and shall govern the further proceedings in 
the case. Rut no opinion or decision of the court in any such case shall pre- 
clude any person interested from the right to contest the validity of such 
patent in anv <'t)urt wherein the same may be called in question. R. S. 
§4914.” 

“§63, Bill in equity to obtain patent. 

“IVhencvcr a ])atent on application is refused by the Board of Appeals 
or wlieuever any applicant is dissatisfied Avith the decision of the board of 
interference e.xaraiiun's, the apiilicant, unle.ss appeal has been taken to the 
United States Court of Customs and Patent Appeals, and such appeal is 
l)ending or has been decided, in Avhieh case no action may be brought under 
this section, may have remedy by bill in equity, if filed Avithin six months 
after such rc'fusal nr decision; and the court haA'ing cognizance thereof, on 
notitio to adv(>r,se parties and other due proceedings had, may adjudge that 
such applicjint is (.mtitled, according to laAV, to receive a patent for his in- 
vention, as spc'dfied in his claim or for any part thex’eof, as the facts in the 
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ease may appear. And sueli adjudication, if it be in favor of the right of 
the applicant, shall authorize the commissioner to issue such patent on the 
applieant filing in the Patent Office a copy of the adjudication and otherwise 
complying with the requirements of law. In all eases -where there is no 
opposing party a copy of the bill shall be served on the commissioner; and 
all the expenses of the proceedings shall be paid by the applicant, whether 
the final decision is in his favor or not. In all suits brought hereunder where 
there are adverse parties the record in the Patent Office shall lie admitted 
in whole or in part, on motion of either party, subject to such terms and con- 
ditions as to costs, expenses, and the further cross-examination of the wit- 
nesses as the court may impose, without prejudice, however, to the right 
of the parties to take fui'ther testimony. Tim testimony and exhibits, or 
parts thei'eof, of the record in the Patent Office vlien admitted shall have 
the same force and effect as if originally taken and produced in the suit. 
R. S. § 4915 ; February 9, 1893, c. 74, § 9, 27 Stat. 436 ; March 2, 1927, c. 
273, §11, 44 Stat. 1336; March 2, 1929, e. 4SS. § 2(b), 45 Stat. 1476; Aug- 
ust 5, 1939, c. 451, § 4, 53 Stat. 1212.” 

“§ 72a. Jurisdiction of district court of the United States for the Dis- 
trict of Columbia in certain equity suits where adverse parties reside else- 
where; plurality of districts; service of writs. 

“Upon the filing of a bill in the district court of the United States for the 
District of Columbia Avherein remedy is sought under section 63 or section 66 
of this title, -without seeking otlier I'emedy, if it .shall appear that there is 
an adverse party residing in a foreign country, or adverse parties residing 
in a plurality of districts not embraced Avithin the same State, the court shall 
have jurisdiction thereof and Avrits shall, unless the adverse party or parties 
voluntarily make appearance, bo issued against all of the adAmrse parties Avith 
the force and effect and in the manner set forth in section 113 of Title 28 ; 
provided that Avrits issued against parties residing in foreign countries pui’- 
suant to this section may be served by publication or otherAA-ise as the court 
shall direct. M:arch 3, 1927, c. 364, 44 Stat. 1394; June 25, 1936, e. 804, 
49 Stat. 1921.” 


Trade Marks 
(15 use A 89) 

“§89. Appeal from decision of Commissioner of Patents. 

“If an applicant for registration of a trade-mark, or a party to an inter- 
ference as to a trade-mark, or a party aaIio has filed ox^position to the regis- 
tration of a trade-mark, or x>arty to an axAiolieation for the cancellation of 
the registration of a trade-mark, is dissatisfied Avith the decision of the Com- 
missioner of Patents, be may axApeal to the United States Coiu't of Cu.stoms 
and Patent Axjpeals, on eomiolying Avitli the conditions required in case of 
an appeal from the decision of the commissioner by an ax)plieant for jAatent, 
or a party to an interference as to an inAmntion, and the. same rules of 
lAraetiee and procedure shall govern in every stage of such in’oeeedings, as 
far as the same may be ai)plicable. Feb. 20, 1905, c. 592, § 9, 33 Stat. 727 ; 
Mar. 2, 1929, c. 488, § 2(b) , 45 Stat. 1476.” : 

811 



§849 


Federal Admus^istratiye Law 


§ 849. Eailroad Eetirement Board. 

The Railroad Eetirement Aet of 1937 
(4.5 USCA 2281i) 

“§ 228k. Court jurisdiction. 

“An omiiloyoo or other per.son aggrieved may apply to the district court 
of any disli'iefc wherein the Board may have established an office or to the 
I.)i^tri<•t (Vnrrt of tlie United States for the District of Columbia to compel 
the Board (1) to set aside an action or decision of the Board claimed to be 
in violtilion'of a legal right of the applicant or (2) to take action or to make 
a. diH'ision necessai-y for the enforcement of a legal right of the applicant. 
Siu-li court shall have jurisdiction to entertain such application and to grant 
appropi’iate relief. The decision of the Board wdth respect to an annuity, 
])ension, nr death honclit shall not be subject to review by any court unless 
suit is eommencod within one year after the decision shall have been entered 
upon the rccf)rds of the Board and communicated to the person claiming the 
annuity, -[tension, or death benefit. The jurisdiction herein specifically con- 
ferred u[)on tlie Federal courts .shall not be held exclusive of any jurisdiction 
otherwise [iftssessed by such courts to entertain actions at law or suits in 
equity in aid of the enforcement of rights or obligations arising under the 
provision.s of this Act or the Railroad Retirement Act of 1935. Aug. 29, 1935, 
c. 812, § 11, as amended June 24, 1937, c. 382, Part I, § 1, 50 Stat. 315.” 

The Railroad Unemployment Insurance Aet of 1938 
(45 USCA 355) 

“§S55. Claims for benefits, 

“(f) Review of final order of Board on petition to District Court; costs. 
Any claimant, and any railway labor organization organized in accordance 
with the provisions of the Railway Labor Act, of which such claimant is a 
member, may, only after all administrative remedies wnthin the Board have 
been availed of and exhausted, obtain a review of any final decision of the 
Board with rcfcircnce to a claim for benefits by filing a petition for review 
Avithin ninety day.s after tbe mailing of notice of such decision to the claimant, 
or within sueh further time as the Board may allow, in the United States 
district court for the judicial district in -which the claimant resides, or in the 
Lbiited States District Court for the District of Columbia. A copy of such 
petition, together with initial process, shall forthwith be served upon the 
Board or any ottieer designated by it for such purpose. Service may be made 
upon the Board by registered mail addressed to the Chairman. 'Within 
fifteen days after receipt of serAuee, or -within such additional time as the 
court may uIIoaa', llu; Board shall certify and file with the court in AAdiich such 
petition ha.s been filed a transcript of the record upon Avhich the findings and 
decision complained of are based. Upon such filing the court shall have ex- 
clusive .Jurisdiction of the proceeding and of the question determined therein, 
and shall give precedence in the adjudication thereof over all other civil eases 
not otherA\ise entitled by law to preee<ienee. It shall have power to enter 
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upon the pleadings and transcript of the record a decree affirming, modifying, 
or reversing the decision of the Board, with or without remanding the cause 
for rehearing. The findings of the Board as to the facts, if supported by 
evidence and in the absence of fraud, shall be conclusive. No additional 
evidence shall be received by the court, but the court may order additional 
evidence to be taken before the Board, and the Board may, after hearing 
such additional evidence, modify its findings of fact and conclusions and file 
such additional or modified findings and conclu-sions with the court, and the 
Board shall file with the court a transcript of the additional record. The judg- 
ment and decree of the court shall be final, subject to review as in equity 
cases. 

“An applicant for review of a final decision of the Board concerning a claim 
for benefits shall not be liable for costs, including costs of service, or costs 
of printing records, except that costs may be assessed by the court against 
such applicant if the court determines that the proceedings for such review 
have been instituted or continued without reasonable ground. 

“(g) Finality of Board decisions. Findings of fact and conclusions of 
law of the Board in the determination of any claim for benefits or refund and 
the determination of the Board that the unexpected funds in the account are 
available for the payment of any claim for benefits or refund under this 
chapter, shall be, except as provided in subsection (f) of this section, binding 
and conclusive for all purposes and upon all persons, including the Comp- 
troller General and any other administrative or accounting officer, employee, 
or agent of the United States, and shall not be subject to review in any 
manner other than that set forth in subsection (f) of this section.” 

§ 850. Secretary of Agriculture. 

The Commodity Exchange Act of 1922 
(7 USCA 8, 9 and 10) 

“§8. Application for designation as ‘contract market’; suspension or 
revocation of designation; composition of commission; review by circuit 
court of appeals. 

“Any board of trade desiring to be designated a ‘contract market’ shall 
make application to the Secretary of Agriculture for such designation and 
accompany tlie same Avith a shoving that it complies Avith the aboAm condi- 
tions, and Avith a sufficient assurance that it Avill continue to comply Avith the 
above requirements. 

“A commission composed of the Secretary of Agriculture, the Secretary 
of Commerce, and the Attorney General is authorized to suspend for a 
period not to exceed six months or to reAmke the designation of any hoard of 
trade as a ‘contract market’ upon a showing that such board of trade lias 
failed or is failing to comply Avitli any of the above requirements or is not 
enforcing its rules of goAmrnment made a condition of its designation as set 
forth in section 7 of this chapter. Such suspension or revocation shall only 
be after a notice to the officers of the board of trade aliected and upon a 
hearing : Provided, That such suspension or revocation shall be final and con- 
clusive unless within fifteen days after such suspension or revocation by the 
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suit! eominission such board of trade appeals to the circuit court of appeals 
for the s-irciiii in u’liich it has its principal place of business by filing with 
ibe ciei'k of .siu-]i, court a written petition praying that the order of the said 
connui.s.'ion ])e set aside or modified in the manner stated in the petition, 
logeUuu' Vv'ith a bond in such sura as the court may determine, conditioned 
that such board of trade will pay the costs of the proceedings if the court 
so dii’ccts. Tile clerk of tin* court in which such a petition is filed shall im- 
mediati-ly cause a coiiy thereof to be delivered to the Secretary of Agriculture, 
chairman of said coraniission, or any member thereof, and the said commis- 
sion shall forthwith })rf‘pare, cei’tify, and file in the court a full and accurate 
transcript of the record in such proceedings, including the notice to the board 
of trade, a copy of the charges, the evidence, and the report and order. 
The to.-iimony and evidiuice taken or submitted before tlie said commission 
duly certifi(‘d and filed as aforesaid as a part of the record shall be considered 
by tlie court as the ovidmice in the case. The proceedings in such cases in 
the circuit court of appeals shall be made a preferred cause and shall be 
expedited in evei-y way. Such a court may affirm or set aside the order of 
the said commis.sion or may direct it to modify its order. No such order of 
the said conmiis.^ioti .'<hail he modified or set aside by the circuit court of ap- 
peals mile.'S it is shown by the board of trade that the order is unsupported 
by tlie weight of the (‘vidence or was issued without due notice and a reason- 
able opiiortimity having been afforded to snch board of trade for a hearing, 
or infringes the Constitution of the United States, or is beyond the juris- 
diction of said ('omiiiission : Provided further, That if the Secretary of Agri- 
culture shall refuse to designate as a contract market any board of trade 
that has made application therefor, then such board of trade may appeal 
from such refusal to the commission described therein, consisting of the 
Secretui-y of Agriculture, the Secretary of Commerce, and the Attorney Gen- 
eral of the United States, with the right to appeal as provided for in other 
cases in this section, the decision on such appeal to be final and binding on 
all parties interested. Sept. 21, 1922, e. 369, § 6a, 42 Stat. 1001. 

“§9. Exclusion of persons from privilege of ‘contract markets’; pro- 
cedure for exclusion ; review by circuit court of appeals. 

“If the Secretary of Agriculture has reason to believe that any person 
(other than a contract market) is violating or has violated any of the pro- 
visions of this chapter, or any of the rules and regulations made pursuant to 
its requirements, or has manipulated or is attempting to manipulate the 
market price of any commodity, in interstate commerce, or for future delivery 
on or subject to the rules of any board of trade, he may serve upon such 
person a complaint stating his charges in that respect, to which complaint 
.shall be attached or contained therein a notice of hearing, specifying a day 
and place not less than three days after the service thereof, requiring such 
pei-son to show cause why an order should not be made directing that all 
contract markets until further notice of the Secretary of Agriculture refuse 
all trading privileges to such person, and to show cause why the registration 
of sudi ])erson, if registered as futures commission merchant or as floor broker 
hereunder, sbonld not be suspended or revoked. Said hearing may be held 
in Washington, District of Columbia, or elsewhere, before the Secretary of 
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Agriculture, or before a referee designated by the Secretary of Agriculture, 
which referee shall cause all evidence to be reduced to -writing and forthwith 
transmit the same to the Secretary of Agriculture. Upon evidence received, 
the Secretary of Agriculture may I'equire all contract markets to refuse such 
person all trading privileges thereon for such period as may be specified in the 
order, and, if such person is registered as futures commission merchant or 
as floor broker hereunder, may suspend, for a period not to exceed six months, 
or revoke, the registration of such person. Notice of such order shall be sent 
forthwith by registered mail or delivered to the offending person and to the 
governing boards of said contract markets. 

“After the issuance of the order by the Secretary of Agriculture, as afore- 
said, the person against whom it is issued may obtain a review of such order 
or such other equitable relief as to the court may seem just by filing in the 
United States circuit court of appeals of the circuit in which , the petitioner 
is doing business a written petition praying that the order of the Secretary 
of Agriculture be set aside. A copy of such petition shall be forthwith 
served upon the Secretary of Agriculture by delivering such copy to him, 
and thereupon the Secretary of Agriculture shall forthAvith certify and file 
in the court a transcript of the record theretofore made, including evidence 
received. Upon the filing of the transcript the court shall have jurisdiction 
to affirm, to set aside, or modify the order of the Secretary of Agriculture, 
and the findings of the Secretary of Agriculture as to the facts, if supported 
by the weight of evidence, shall in like manner be conclusive. Sept. 21, 1922, 
e. 369, §6b, 42 Stat. 1001; June 15, 1936, c. 545, §8, (a) -(d), (h)-(j), 49 
Stat. 1498, 1499. 

“§ 10. Review by Supreme Court on certiorari. 

“In proceedings under sections 8 and 9 of this chapter the judgment and 
decree of the court shall be final, except that the same shall be subject to 
revicAV by the Supreme Court upon certiorari, as provided in section 347 of 
Title 28, as amended. Sept. 21, 1922, e. 369, § 6b, 42 Stat. 1001; June 15, 
1936, c. 545, §S(k), 49 Stat. 1499.” 

The Packers and Stockyards Act of 1921 
(7 USCA 194, 217) 

‘ ‘ § 194. Conclusiveness of order ; appeal and review ; temporary and 
final injunction. 

“(a) An order made under section 193 of this chai^ter shall be final and 
conclusive unless within thirty days after service the packer apiieals to the 
circuit court of appeals for the circuit in which he has his principal place 
of business, by filing with the clerk of such court a written petition praying 
that the Secretary’s order be set aside or modified in the manner stated in 
the petition, together with a bond in such sum as the court may determine, 
conditioned that such packer will pay the costs of the proceedings if the 
court so directs. 

“(b) The clerk of the court shall immediately cause a copy of the peti- 
tion to be delivered to the Secretary, and the Secretary shall forthAvith pre- 
pare, certify, and file in the court a full and accurate transcript of the 
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record in such proceedings, including the eoinplaint, the evidence, and the re- 
port and order. If before such transcript is filed the Secretary amends or 
sets aside his report or order, in whole or in part, the petitioner may amend 
tile petition within such time as the court may determine, on notice to the 
Secretary. 

“(c) At any time after such transeinpt is filed the court, on application 
of (he Secretary, may issue a temporary injunction restraining, to the ex- 
tent it deems proper, the packer and his offleei’s, directors, agents, and em- 
ployees, from violating any of the provisions of the order pending the final 
determination of the appeal. 

'‘(d) The evidence so taken or admitted, duly certified and filed as afore- 
said as a part of the record, shall be considered by the court as the evidence 
in the case. The proceedings in such cases in the circuit court of appeals 
shall be made a xjreferred cause and shall be expedited in every way. 

“(o) Tlie court may affirm, modify, or set aside the order of the Secre- 
tary. 

“(f) If the court determines that the just and proper disposition of the 
case requires the taking of additional evidence, the court shall order the 
hearing to be reopened for the taking of such evidence, in such manner and 
upon such terms and conditions as the court may deem proper. The Secre- 
tary may modify Ids findings as to the facts, or make new findings, by reason 
of the additional evidence so taken, and he shall file such modified or new 
findings and bis recommendations, if any, for the modification or setting 
aside of his order, with the return of such additional evidence. 

“(g) If the circuit court of appeals affirms or modifies the order of the 
Secretary, its decree shall operate as an injunction to restrain the packer, 
and his officers, directors, agents, and employees from violating the provi- 
sions of such order or such order as modified. 

“(h) The circuit court of appeals shall have exclusive jurisdiction to 
review, and to affirm, set aside, or modify, such orders of the Secretary, and 
the decree of such court shall be final except that it shall be subject to review 
by the Supreme Court of the United States upon certiorari, as provided in 
section 347 of Title 28, if such writ is duly applied for within sixty days after 
entry of the decree. The issue of such writ shall not operate as a stay of 
the decree of the circuit court of appeals, in so far as such decree operates 
as an injunction unless so ordered by the Supreme Court. 

“(i) Tor the purposes of sections 191 to 195 of this chapter the term 
'circuit court of appeals,’ in ease the principal place of business of the 
packer is in the District of Columbia, means the United States Court of Ap- 
peals for the District of Columbia. Aug. 15, 1921, c. 64, § 204, 42 Stat. 162; 
June 7, 1934, c. 426, 48 Stat. 926.” 

“§217, Proceedings for suspension of orders. 

“For the purposes of sections 201 to 217 inclusive, of this chapter, the 
prowsions of all laws relating to the suspending or restraining the enforce- 
ment, operation, or execution of, or the setting aside in whole or in part the 
orders of the Interstate Commerce Commission, are made applicable to the 
jurisdiction, powers, and duties of the Secretary in enforcing the provisions 
of sections 201 to 217 inclusive, of this chapter, and to any person subject 
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to tlie provisions of sections 201 to 217, inclusive, of this chapter. Aug. 15, 
1921, c. 64, § 316, 42 Stat. 168.” 

The Perishable Agricultural Commodities Act 
(7 USCA 499g (b) (c), 499k) 

‘ ‘ § 499g'. Reparation order — ^Determination by Secretary of Agriculture 
of amount of damages; order for payment. 

“(b) Failure to comply with order of Secretary; suit in federal court 
to enforce liability; order of Secretary as evidence; costs and fees. If any 
commission merchant, dealer, or broker does not pay the reparation award 
within the time specified in the Secretary’s order, the complainant, or any 
person for whose benefit such order was made, may within three years of 
the date of the order file in the district court of the United States for the 
district in which he resides or in which is located the principal place of busi- 
ness of the commission merchant, dealer, or broker, or in any State court 
having general jurisdiction of the parties, a petition sotting forth briefly the 
causes for which he claims damages and the order of the Secretary in the 
premises. The orders, writs, and processes of the district courts may in 
these eases run, be served, and be returnable anywhere in the United States. 
Such suit iu the district court shall proceed in all respects like other civil 
suits for damages, except that the findings and orders of the Secretary shall 
be prima-facie evidence of the facts therein stated, and the petitioner shall 
not be liable for costs in the district court, nor for costs at any subsequent 
state of the proceedings, unless they accrue upon his appeal. If the petitioner 
finally prevails, he shall be allowed a reasonable attorney’s fee, to be taxed 
and collected as a part of the costs of the suit; 

“(c) Appeal from reparation order; proceedings. Either party ad- 
versely affected by the entry of a reparation order by the Secretary may, 
within thirty days from and after the date of such order, appeal therefrom 
to the district court of the United States for the district in which said hearing 
was held : Provided, That in ea.ses handled without a hearing in accordance 
with paragraphs (e) and (d) of section 499f or in which a hearing has been 
waived by agreement of the parties, apj)eal shall be to the district court of 
the United States for the district in which the party complained against is 
located. Such appeal shall be peiffeeted by the filing of a notice thereof 
together with a petition in duplicate which shall recite prior proceedings 
before the Secretary, and shall state the gTounds upon w^hich petitioner relies 
to defeat the right of the adverse party to recover the damages claimed, with 
the clerk of said court with proof of service thereof upon the adverse party, 
together with a bond in double the amount of the reparation award conditioned 
upon the payment of the judgment entered by the court plus interest and 
costs, including a reasonable attorney’s fee for the appellee, if the aiapollee 
shall prevail. The clerk of court shall immediately forward a coj^y thereof 
to the Secretary of Agriculture, who shall forthwith prepare, certify, and 
file in said court a true copy of the Seeretai'y’s decision, findings of fact, 
conclusions, and order in said case, together with copies of the pleadings 
upon which the ease was heard and submitted to the Secretary. Such suit 
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in the; district eoiu’t shall he a trial de novo and shall ]proceed in all respects 
like other civil suits for damages, except that the findings of fact and order 
or orders of the Secretary shall he prima-faeie evidence of the facts therein 
stated. Appellee .shall not he liable for costs in .said court if appellee pre- 
vails he shall he allowed a reasonable attorney’s fee to be taxed and collected 
a.s a part of his costs. Such petition and pleadings certified by the Secretary 
upon which decision was made by him shall upon filing in the district court 
constitute the xjleadings upon w'hich said trial de novo shall proceed subject 
to any amendment allowed in that court; As amended May 14, 1940, c. 196, 
54 Stat. 214.” 

“§ 499k. Injunctions; application of injunction laws governing orders 
of Interstate Commerce Commission. 

“For the purpo.ses of this chapter the provisions of all laws relating to 
the suspending or restraining of the enforcement, operation, or execution, 
or the setting aside in whole or in part, of the ordei’s of the Interstate Com- 
merce Commission are made applicable to orders of the Seci’etary under this 
chapter and to any person subject to the provisions of this chapter. June 10, 
1930, c. 436, § 11, 46 Stat. 535.” 

Agricultural Adjustment (1935 Act) 

(7 USCA 608c (15) (A) (B) 

“§608c. Orders regulating handling of commodity — Issuance by Secre- 
tary. 

“ (15) Petition by handler for modification of order or exemption; court 
review of ruling of Secretary. (A) Any handler subject to an order may 
file a written petition with the Secretary of Agriculture, stating that any 
such order or any provision of any such order or any obligation imposed in 
connection therewith is not in accordance with law and praying for a modi- 
fication thereof or to be exempted therefrom. He .shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with regula- 
tions made by the Secretary of Agriculture, with the approval of the Presi- 
dent. After such hearing, the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with law. 

“(B) The District Courts of the United States (including the district 
court of the United States for the District of Columbia) in any district in 
which such handler is an inhabitant, or has his principal place of business, 
are hereby vested with jurisdiction in equity to review such ruling, provdded 
a bill in equity for that purpose is filed within twenty days from the date of 
the entry of such ruling. Service of process in such proceedings may be had 
upon the Secretary by delivering to him a copy of the bill of complaint. 
If the court determines that such ruling is not in accordance with law, it 
shall remand .such proceedings to the Secretary with directions either (1) 
to make such ruling as the court shall determine to be in accordance with 
law, or (2) to take such further proceedings as, in its opinion, the law re- 
quires. The pendency of proceedings instituted pursuant to this subsection 
(15) shall not impede, hinder, or delay the United States or the Secretary 
of Agriculture from obtaining relief pursuant to section 608a (6) of this 
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title. Any proceedings brought pursuant to section 608a (6) of this 
title (except where brought by way of counterclaim in proceedings instituted 
pursuant to this subsection (15) ) shall abate whenever a final decree has 
been rendered in proceedings between the same parties, and covering the same 
subject matter, instituted pursuant to this subsection (15).” 

Agricultural Adjustment (1936 Act) 

(7 USCA 648(g), 651) 

“§ 648. Procedure on claims for refunds of processing taxes. 

“(g) A review of the decision of the Board, made after the hearing pro- 
vided in this section, may be obtained by the claimant or Commissioner by 
filing a petition for review in the Circuit Court of Appeals of the United 
States within any circuit wherein such claimant resides, or has his principal 
place of business, or, if none, in the United States Court of Appeals for the 
District of Columbia, or anj' such court which may be designated by the 
Commissioner and the claimant by stipulation in Avriting, Avithin three months 
after the date of the )nailing to the claimant and the Commissioner of the 
copy of the findings and decision of the Board. A copy of such petition 
shall fortliAvith be serA'cd upon the Commissioner or upon any officer desig- 
nated by him for that purpose, or upon the claimant, according to Avhich 
party files such petition, and upon the Board. Thereupon the Board shall 
certify and file in the court, in Avhich such petition has been filed, a tran- 
script of the record upon AAliieh the findings and decision complained of were 
based. Upon the filing of such transcript such court shall have exclusive 
jurisdiction to affirm the decision of the Board, or to modify or reverse 
such decision, if it is not in aeeoi'danee Avith Iuaa’’, AAuth or Avithout remand- 
ing the cause for a rehearing, as justice may require. No objeetioir shall 
be considered by the eoiu’t unless such objection shall haAm been urged be- 
fore the Board or dmsion and the presiding officer, or unless there Avere 
reasonable grounds for failure so to do. If the claimant or the Commis- 
sioner shall apply to the court for leave to adduce additional evidence and 
shall shoAv to the satisfaction of the court that such additional eAudence is 
material, and that there Avere reasonable grounds for failure to adduce such 
evidence in the hearing before the presiding officer, the court may order such 
additional evidence to be taken before such officer, and to be adduced upon 
the hearing in such manner and upon sueb terms and conditions as to the 
court may seem proper. The Board may modify its findings of fact and 
decision by reason of the additional evidence so taken and it shall file Avith 
the court such modified or neAV findings and decision. The judgment of the 
court shall be final, subject to review by the Supi'eme Court of the United 
States, upon certification or certiorari as proAuded in sections 346 and 347 
of Title 28. Such eoiirts are authorized to adopt rules for the filing of 
petitions for review, the preparation of the record for revicAV, aiid the con- 
duct of the proceedings on reAuew. If the decision of the Board is affirmed, 
costs shall be awarded against the claimant, and if such decision is reversed, 
the judgment shall provide for a refund of any costs paid by the claimant. 
In case of modification of such decision costs shall be aAvarded or refused 
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us ju.'ticn li'.fiy ri;(iulre. The decision of the Board made after the hearing 
pru'.id.cMi h(*r(iii sliali become final in the same manner that decisions of 
llu; ilnaru of Tax Appeals become final under section 640 of Title 26. June 
22, J;):]6, 9:00 i). m., c. 690, §906, 49 Stat. 1748.” 

“§651. Limitations on review. 

“In the absmu-e of fraud or mistake hi mathematical calculation, the find- 
ings of fact and conclusions of law of the Commissioner upon the merits 
of .any claim ])i’esenled under sections 644 to 659 of this title shall not be 
subject tfi r>‘vi(;w by any other administrative or accounting officer, employee, 
or agent nC the United States. June 22, 1936, 9:00 p. in., e. 690, § 909, 
49 Slat. 1753.” 

The Sugar Act of 1937 
(7 USCA 1115 (b) (e) (d) (e) (f) 

“§1110. Allotments of quotas or prorations — Authorization; method; 
modification. 

“(b) Appeal to courts; grounds. An appeal may be taken, in the man- 
ner liereinafter provided, from any decision making such allotments, or 
revision thereof, to the United States Court of Appeals for the District of 
Columbia in any of the following eases: 

“(1) By any applicant for an allotment whose application shall have 
been denied. 

“(2) By any person aggrieved by reason of any decision of the Secre- 
tary granting or revising any allotment made to him. 

“(c) Same; initial procedure. Such appeal shall be taken by filing with 
said court within twenty days after the decision complained of is effective, 
notice in writing of said appeal and a statement of the reasons therefor, 
together with proof of service of a time copy of said notice and statement 
111)011 the Secretary. Unless a later date is specified by the Secretary as 
jiart of his decision, the decision complained of shall be considered to lie 
effective as of the date on which public announcement of the decision is made 
at the office of the Secretary in the city of Washington. The Secretary shall 
thereupon, and in any event not later than ten days from the date of such 
service upon him, mail or otherwise deliver a copy of said notice of appeal 
to each person shown by the records of the Secretary to be interested in 
such appeal and to have a right to intervene therein under the provisions 
of this section, and shall at all times thereafter permit anj’’ such person to 
inspect and make copies of appellants’ reasons for said appeal at the office 
of the Sec.rctary in the city of Washington. Within thii'ty days after the 
filing of said appeal the Secretary shall file with the court the originals or 
certified copies of all papers and evidence presented to him upon the hear- 
ing involved and also a lilce copy of his decision thereon and shall within 
thirty days thereafter file a full statement in writing of the facts and grounds 
for his decision ns found and given by him and a list of all interested per- 
sons to whom he lias mailed or otherwise delivered a copy of said notice 
of appo.al, 

“(d) Same; intervention. Within thirty days after the filing of said 
appeal any interested person may intervene and participate in the proceed- 
ings had upon said appeal by fi,lmg with the court a notice of intention to 
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intervene and a verified statement showing the nature of the interest of 
such party together with proof of service of true copies of said notice and 
statement, both uj)on the appellant and upon the Secretary. Any person 
who would be aggrieved or whose interests would be adversely affected by 
reversal or modification of the decision of the Secretary complained of shall 
be considered an interested party, 

“(e) Same; hearing; review. At the earliest convenient time the court 
shall hear and determine the appeal upon the record before it, and shall 
have power, upon such record, to enter a judgment affirming or reversing 
the decision, and if it enters an order reversing the decision of the Secretary 
it shall remand the ease to the Secretary to carry out the judgment of the 
court: Provided, Jwioever, That the review by the court shall be limited to 
questions of law and that findings of fact by the Secretary, if supported by 
substantial evidence, shall be conclusive unless it shall clearly appear that 
the findings of the Secretary are arbitrary or capricious. The court’s judg- 
ment shall he final, subject, however, to review by the Supreme Court of 
the United States, upon rvrit of certiorari on petition therefor, under sec- 
tion 347 of Title 28, as amended, by ax)pellant, by the Secretary, or by any 
interested party intervening in the appeal. 

“(f) Same; costs. The court may, in its discretion, enter judgment for 
costs in favor of or against an appellant, and other interested parties inter- 
vening in said appeal, but not against the Secretary, depending upon the 
nature of the issues involved in such appeal and the outeonie thereof.” 

The Agricultural Adjustment Act of 1938 
(7 USCA 1365, 1366, 1367) 

“§ 1365. Institution of proceeding for court review of committee find- 
ings. 

“If the farmer is dissatisfied with the determination of the review com- 
mittee, he may, within fifteen days after a notice of such determination is 
mailed to him by registered mail, file a bill in equity n gainst the re^ioAV 
committee as defendant in the United States district court, or institute pro- 
ceedings for review in any court of record of the State ha^ung general 
jurisdiction, sitting in the county or the district in which his farm is located, 
for the purpose of obtaining a review of such determination. Bond shall 
he given in an amount and with surety satisfactory to the court to secure 
the United States for the costs of the proceeding. The bill of complaint in 
such i)roeeeding may he served by delivering a copy thereof to any one of 
the members of the review committee. Thereupon the I'eview committee 
shall certify and file in the court a transcript of the record upon whicli the 
determination complained of was made, together with its findings of fact. 
Feb. 16, 1938, 3 p. m., e. 30, Title III, § 365, 52 Stat, 63. 

“§1366. Court review. 

“The review by the court shall be limited to questions of law, and the 
findings of fact by the I’eview committee, if supported by evidence, shall 
be conclusive. If application is made to the court for leave to adduce addi- 
tional evidence, and it is shown to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for 
failure to adduce siu'h evidence in the hearing before the review committee, 
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llio f'Olu’i may direct such additional evidence to be taken before the review 
('ummittf'c ill sucli manner and tipon such terms and conditions as to the 
<Miri!'t may seem jiroper. The review committee may modify its findings of 
fact f»r its flctermination by reason of the additional evidence so taken, and 
it shall Jile with the court such modified findings or determination, which 
finding.-! of fact t-hall be conclusive. At the earliest convenient time, the 
court, in term time or vacation, shall hear and determine the case upon the 
original record o}' the hearing before the review committee, and upon such 
record as suj)])lemented if supplemented, by further hearing before the re- 
vi(iw eommiffee ])in'suant to direction of the court. The court shall affirm 
ilie review committee’s determination, or modified determination, if the court 
dclermincfe that the .same is in accordance with law. If the court determines 
that such detcrminalio)! or modified determination is not in accordance with 
lasv, llie court sliall remand the proceeding to the review eoimnittee with 
dir('ctien oil her to make such determination as the court shall determine to 
be ill accordance with law or to take such further proceedings as, in the 
court '.s opinion, tin; law reipiires. Feb. 16, 1938, 3 p. m., c. 30, Title III, 
§ 360, 52 Stat. 63. 

“§1367. Stay of proceedings and exclusive jurisdiction. 

“The eomraenceinent of judicial proceedings under this Part shall not, 
unless sjiecific/illy ordered by the court, operate as a stay of the review com- 
mittee’h ddenniuation. Notwithstanding any other provision of law, the 
jurisdiction conlVrred by this Part to review the legal validity of a deter- 
mination made by a review eoimnittee puivsnant to this Part shall be ex- 
clusive. No court of the United States or of any State shall have jurisdic- 
tion to pass u]>on tlie legal validity of any such determination except in a 
proceeding under this Part. Feb. 16, 1938, 3 p. m., c. 30, Title III, § 367, 
52 Stat. 64.” 

The Federal Seed Act (1939) 

(7 USCA 1600, 1601) 

“§ 1600. Appeal to circuit court of appeals. 

“'An order made under section 1599 shall be final and conclusive unless 
within thii'ty days after the service the person appeals to the circuit court 
of appeals for the circuit in which such person reside.s or has his principal 
place of business by filing with the clerk of such court a written petition 
praying that the Secretary’s order be set aside or modified in the manner 
stated in the petition, together with a bond in such sum as the court may 
determine, conditioned that such person will pay the costs of the proceed- 
ings if- the court so directs. 

“The clerk of the court shall immediately cause a copy of the petition to 
be delivered to the Secretary, and the Secretary shall forthwith prepare, 
certify, and file in tke court a full and accurate transcript of the record 
in such procaiodings, including the complaint, the evidence, and the report 
and order. If before such transcript is filed, the Secretary amends or sets 
aside his report or order, in whole or in part, the i>etitioner may amend 
tlio petition within .such time as the court may determine, on notice to the 
Secretary. 
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“At any time after such transcript is filed the court, on application of the 
Secretary, may issue a temporary injunction restraining, to the extent it 
deems proper, the person and his officers, directors, agents, and employees 
from violating any of the provisions of the order pending the final deter- 
mination of the appeal. 

“The evidence so taken or admitted, duly certified and filed as aforesaid 
as a part of the record, shall be considered by the court as the evidence 
in the case. The proceedings in such eases in the circuit court of appeals 
shall be made a preferred cause and shall be expedited in every way. 

“The court may affirm, modify, or set aside the order of the Secretary. 

“If the court determines that the just and proper disposition of the ease 
requires the taking of additional evidence, the court shall order the hearing 
to be reopened for the taking of such evidence, in such manner and upon 
such terms and conditions as the court may deem iDroper. The Secretary 
may modify his findings as to the facts, or make new findings, by reason of 
the additional evidence so taken, and he shall file .such modified or new find- 
ings and his recommendations, if any, for the modification or setting aside 
of his order, with the return of such additional evidence. 

“If the circuit court of appeals affirms or modifies the order of the Secre- 
tary, its decree shall operate as an injunction to restrain the person and his 
officers, directors, agents, and employees from violating the provisions of 
such order or such order as modified. Aug. 9, 1939, e. G15, Title IV, § 410, 
53 Stat. 1287. 

“§1601. Enforcement of order. 

“If any person against whom an order is issued under section 1599 fails 
to obey the order, the Secretary of Agriculture, or the United States, by its 
Attorney General, may apply to the circuit court of appeals of the United 
States, within the circuit where the person against whom the order was 
issued resides or has his principal place of busines-s, for the enforcement of 
the order, and shall certify and file. with its application a full and accurate 
transcript of the record in such proceedings, including the complaint, the 
evidence, the report, and the order. Upon such filing of the application 
and transcript the court shall cause notice thereof to be served upon the 
person against whom the order was issued. The evidence to be considered, 
the procedure to be followed, and the jurisdiction of the court shall be the 
same as provided in section 1600 for applications to set aside or modify 
oi’ders. 

“The proceedings in such eases shall be made a preferred cause and shall 
be expedited in every 'way, Aug. 9, 1939, e. 615, Title IV, § 411, 53 Stat. 
1288.” 

The Federal Food, Drug and Cosmetic Act 
(21 USCA 355 (h), 371 (f) 

‘ ‘ § 365. Hew drugs. 

“(h) Appeal from order. An appeal may be taken by the aiiplieant 
from an oi’der of the Secretary refusing to permit the application to become 
effective, or suspending the effectiveness of the application. Such appeal 
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sliall be taken by filing in the district com't of the United States within any 
district wherein such applicant resides or has his principal place of busi- 
ness, or in the District Court of the United States for the District of 
Cohnubia, within sixty days after the entry of such order, a written peti- 
tion praying that the order of the Secretary be set aside. A copy of such 
petition shall be forthwith served upon the Secretary, or upon any officer 
designated by him for that pui’pose, and thereupon the Secretary shall cer- 
tify and file in the court a transcript of the record upon which the order 
complained of was entered. Upon the filing of such transcript such court 
shall have exclusive jurisdiction to atfirm or set aside such order. No objec- 
tion to the order of the Secretary shall be considered by the court unless 
such objection shall have been urged before the Secretary or unless there 
Avere reasonable grounds for failure so to do. The finding of the Secretary 
as to the facts, if supported by .substantial evidence, slmll be eonelnsive. If 
any person shall apply to the court for leave to adduce additional evidence, 
and shall shoAV to the satisfaction of the court that such additional evi- 
den(!e is material and that there Avere reasoualilc grounds for failure to ad- 
duce siKjh evidence in the proceeding before the Secretaiy, the court maA' 
order such additional evidence to be taken before the Secretary and to be 
adduced upon the hearing in such manner and upon such terms and condi- 
tions as to the court may seem proper. The Secretary may modify his find- 
ings as to tlie facts by I’cason of the additional evidence so taken, and he 
shall file Avith the court such modified findings which, if supported by sub- 
stantial evidence, shall be conclusive, and bis recommendation, if any, for 
the setting aside of the original order. The judgment and decree of the 
court affirming or setting aside any such order of the Secretary shall he 
final, subject to revieAV as proAuded in sections 225, 346, and 347 of Title 28, 
as amended, and in section 7, as amended, of the Act entitled ‘An Act to 
establish a Court of Appeals for the District of Columbia’, approved Febru- 
ary 0, 1893 [e. 74, 27 Stat. 435] (D. C. Code, title 18, see. 26). The eom- 
mcncemont of proceedings under this subsection shall not, unless specifically 
ordei'ed by the court to the contrary, oiDcrate as a stay of the Secretary’s 
order.” 

“§371, Eegulations and hearings. 

“(f) Eeview of order. (1) In a ease of actual controversy as to the 
validity of any order under subsection (e), any person AA'ho Avill be adversely 
aff’eeted by such order if placed in effect may at any time prior to the 
ninetieth day after such order is issued file a petition Avith the (Circuit Court 
of Appeals of the United States for the circuit Avherein such person resides 
or has his principal place of business, for a judicial reAueAV of such order. 
The summons and petition may be served at any place in the United States. 
The Secretary, promptly upon service of the . summons and petition, shall 
certify and file in the court the transcript of the proceedings and the record 
on AA'hich the Secretaiy based his order. 

‘•'(2) If the petitioner applies to the court for leave to adduce additional 
evidence, and shoAvs to the satisfaction of the court that such additional evi- 
dence is material and that there Avere reasonable grounds for the failure to 
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adduce sucli evidence in the proceeding before the Secretary, the court may 
order such additional evidence (and evidence in rebuttal thereof) to be taken 
before the Secretary, and to be adduced upon the hearing, in such manner 
and upon such terms and conditions as to the court may seem proper. The 
Secretary may modify his findings as to the facts, or make new findings, 
by reason of the additional evidence so taken, and he shall file such modified 
or new findmgs, and his recommendation, if any, for the modification or 
setting aside of his original order, with the return of such additional evidence. 

“(3) The court shall have jurisdiction to affirm the order, or to set it 
aside in whole or in part, temporarily or permanently. If the order of the 
Secretary refuses to is.sue, amend, or repeal a regulation and such order is 
not in accordance rvith law the court shall by its judgment order the Secre- 
tary to take action, with respect to such regulation, in accordance with law. 
The findings of the Secretary as to the facts, if supported by substantial 
evidence, shall be conclusive. 

‘‘(4) The judgment of the court affirming or setting aside, in whole or 
in irart, any such order of the Secretary shall be final, subject to review by 
the Supreme Court of the United States upon certiorari or certification as 
provided in sections 346 and 347 of Title 28, as amended. 

“(5) Any action instituted under this subsection shall survive notwith- 
standing any change in the person occupying the office of Secretary or any 
vacancy in such office. 

“(6) The remedies jrrovided for in this subsection shall be in addition 
to and not in substitution for any other remedies provided by law.” 

§ 861. Secretary of the Interior. 

The Bituminous Coal Act of 1937 
(15 USCA 836 (b) (c) (d) 

“§ 836. Review of rules, regulations and orders— -Review by Gommission 
of rule of district board; arbitration of disputes. 

“(b) Court review of order of Gommission. Any person aggrieved by 
an order issued by the Comndssion in a proceeding to which such person is 
a party may obtain a revicAV of such order in the Circuit Court of Appeals 
of the United States, 'vvithin any circuit -wherein such person resides or 
has his pi’ineipal place of business, or in the United States Court of Ap- 
peals for the Distiiet of Columbia, by filing in such court, within sixty days 
after the entiy of such order, a written petition praying that the order of 
the Commission be modified or set aside in wdiole or in part. A copy of 
such petition shall be forth-with served upon any member of the Commission 
and thereupon the Commission shall certify and file in the court a transcript 
of the record upon wdiieh the order complained of was entered. Upon the 
filing of such transcript such court shall have exehisive jurisdiction to af- 
firm, modify, and enforce or set aside such order, in whole or in part. Uo 
objection to the order of the Commission shall be considered by the court 
unless such objection .shall have been urged below. The finding of the Com- 
mission as to the facts, if supported by substantial evidence, .shall be eon- 
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elusive. ]t' either party shall apply to the court for leave to adduce addi- 
tioual evidetu-e, and .shall .show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for 
failui'(> to adduce^ such evidence in the hearing before the Commission and to 
1)0 adduced upon the hearing in such manner and upon such terms and eon- 
dition.s as to tluj court may seem proper. The Commission may modify its 
findings os to the facts, by reason of the additional evidence so taken, and 
it shall tile sucli modified or new findings, which, if supported by substantial 
cvidcjice, shall be conclusive, and its recommendation, if any, for the modifi- 
cation or setting aside of the original order. The judgment and decree of 
the court, atlirniiiig, modifying, and enforcing or setting aside, in whole or 
in part, any sucdi order of the Commission shall be final, subject to review 
by the Supreme Court of the United States upon certiorai’i or certification 
as ]u’ovided in sections 346 and 347 of Title 28. 

“The commencement of proceedings under this subsection shall not, un- 
less specifically ordered by the court, operate as a stay of the Commission’s 
order. 

‘ ‘ (c) Enforcement of orders by application to court. If any code mem- 
ber fails or neglects to obey any order of the Commission while the same 
is in effect, the Commission in its discretion may apply to the Circuit Court 
of Apiieals of the United States within any circuit where such code mem- 
ber resides or carries on business, for tlie enforcement of its order, and shall 
certify and file with its application a transcript of tlie entire record in the 
proceeding, including all the testimony taken and the report and order of 
the Commission. Upon such filing of the application and transcript the 
Court shall cause notice thereof to be served upon such code member and 
thereupon shall have jurisdiction of the proceeding and of the question de- 
termined therein, and shall have power to make and enter upon the plead- 
ings, testimony, and proceedings set forth in such transcript a decree affirm- 
ing, modifying, or setting aside the order of the Commission, The findings 
of the Commis.siou as to facts, if supported by substantial evidence, shall 
be conclusive. If either party shall apply to the court for leave to adduce 
additional evidence, and 'shall show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for 
the failure to adduce such evidenee in the proceeding before the Commission, 
the court may order such additional evidenee to be taken before the Com- 
mission and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. 

‘‘The Commission may modify its findings as to the facts or make new 
findings, by reason of the additional evidence so taken, and it shall file such 
modified or new findings, which if supported by substantial evidence shall 
he conclusive, and its recommendation, if any, for the modification or setting 
aside of its original order, with the return of such additional evidence. The 
judgment and decree of the court shall be final, except that the same shall 
he subject to review by the Supreme Court upon certiorari or certification 
as provided in sections 346 and 347 of Title 28. 

“(d) Jurisdiction of courts. The jurisdiction of the Circuit Court of 
Appeals of the United States or the United States Court of Appeals for 
the District of Columbia, as the ease may be, to enforce, set aside, or modify 
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orders of the Commission shall be exclusive. April 26, 1937, e. 127, § 6, 
50 Stat. 85.” 

§ 852. Secretary of Labor. 

Public Contracts 

(The Walsh-Healey Act, 41 USCA 39) 

“§39. Same; hearings by Secretary of Labor; witness fees; failure to 
obey orders; punishment. 

“Upon his own motion or on application of any person affected by any 
ruling of any agency of the United States in relation to any proposal or 
contract involving any of the provisions of sections 35 to 45 of this title, 
and on complaint of a breach or violation of any representation or stipula- 
tion as herein provided, the Secretary of Labor, or an impartial representa- 
tive designated by him, shall have the power to hold hearings and to issue 
orders requiring the attendance and testimony of witnesses and the produc- 
tion of evidence under oath. Witnesses shall be paid the same fees and 
mileage that are paid wdtnesses in the courts of the United States. In case 
of contumacy, failure, or refusal of anj' i)erson to obey such an order, any 
District Court of the United States or of any Territory or possession, or 
the Supreme Court of the District of Columbia, within the jurisdiction of 
which the inquiry is carried on, or within the jurisdiction of 'which said per- 
son who is guilty of contumacy, failure, or refusal is found, or resides or 
transacts business, upon the application by the Secretary of Labor or repre- 
sentative designated by him, shall have jurisdiction to issue to such person 
an order requh’ing such person to appear before him or representative des- 
ignated by him, to produce evidence if, as, and when so ordered, and to give 
testimony relating to the matter under investigation or in question; and any 
failure to obey such order of the court may be punished by said court as a 
contempt thereof; and shall make findings of fact after notice and hearing, 
which findings shall be conclusive upon all agencies of the United States, 
and if supported by the preponderance of the evidence, shall be conclusive 
in any court of the United States; and the Secretary of Labor or authorized 
representative shall have the po-^ver, and is hereby authorized, to make such 
decisions, based upon findings of fact, as are deemed to be necessary to en- 
force the pi’o visions of sections 35 to 45 of this title. (June 30, 1936, e. 881, 
§5, 49 Stat. 2038.)” 

§ 853. Secretary of War. 

The Bridge Act of 1906, as amended 
(33 USCA 505, 520) 

“§505. Same; review of order. 

“Any order issued under section 504 of this title may be reviewed by the 
Court of Appeals of the District of Columbia, or the circuit court of ap- 
peals for any judicial cii’cuit in which the bridge in question is wholly or 
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I'KU'ilv if n petition for sneh review is filed within three months after 

tii(> (Lie .su< h order was issued. The judgment of any such court shall be 
iinai, e>;f(‘})t that it shall he subject to review by the Supreme Court of the 
r.'iifed Stairs u])on certiorari, in the manner prordded in section 347 of 
Title liH. Tin* vc'.iew by such courts shall be limited to questions of law, and 
the iimling-^ of fact by the Secretary of War, if supported by substantial 
evhhu’ce, -luill 1)0 conclusive. Upon such review, such courts shall have power 
to aiiirm oi’, if the order its [is] not in accordance -with law, to modify or 
to revt-rsr flu' order, with or wdthout remanding the ease for a rehearing 
as justice may require. (Aug. 21, 1935, c. 597, § 3, 49 Stat. 671.)’’ 

“§ 520. Eeview of findings and orders. 

‘‘Any order made or issued under section 516 of this title may he reviewed 
hy tlie (•■ircuit court of appeals for any judicial circuit in wdrieh the bridge 
in question is wholly or partly located, if a petition for such review is filed 
within three months after the date such order is issued. The judgment of 
any such court shall he final except that it shall be subject to review by the 
Supreme Court of the United States upon certification or certiorari, in the 
manner provided in sections 346 and 347 of Title 28, as amended. The 
review by such Court shall be limited to questions of law, and the findings of 
fact by tlie, Secretary, if supported by substantial evidence, shall be con- 
clusive. Upon such review, such Court shall have power to affirm or, if 
tlie order is not in accordance with law, to modify or to reverse the order, 
M’ith or without remanding the ease for a rehearing as justice may require. 
Proceedings under this section shall not operate as a stay of any order of 
the Secretary issued under jiro visions of this sub-chapter other than sec- 
tion 516 of this title, or relieve any bi'idge owner of any liability or penalty 
under such provisions. June 21, 1940, e. 409, § 10, 54 Stat. 501.” 

§ 854. Secmities and Exchange Commission. 

The Securities Act of 1933 
(15 USCA 77i) 

“§77i. Court review of orders. 

“(a) Any person aggrieved by an order of the Commission may obtain 
a review of such order in the Circuit Court of Appeals of the United States, 
within any circuit wherein such person resides or has his principal place 
of busim>.ss, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days after the entry of such 
order, a written petition praying that the order of the Commission be modified 
or be scl aside in whole or in part. A copy of sneh petition shall he forth- 
with served upon the Commission, and thereupon the Commission shall certify 
and file in the court a transcript of the record upon which the order com- 
plained of was entered. Ko objection to the order of the Commission shall 
be considered by the court unless such objection shall have been urged before 
the Commission. The finding of the Commission as to the facts, if supported 
by evidence, shall he conclusive. If either party shall apply to the court 
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for leave to adduce additional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and that there were rea- 
sonable grounds for failure to adduce such evidence in the hearing before 
the Commission, the corirt may order such additional evidence to be taken 
before the Commission and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may seem proper. The 
Commission may modify its findings as to the facts by reason of the addi- 
tional evidence so taken, and it shall file such modified or new findings, Avhieh, 
if supported by evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the original order. The juris- 
diction of the court shall be exclusive and its judgment and decree, affirm- 
ing, modifying, or setting aside, in whole or in i:)art, any order of the Com- 
mission, shall be final, subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in sections 346 and 347 
of Title 28. 

“(b) The commencement of proceedings under subsection (a) shall not, 
unless specifically ordered by the court, operate as a stay of the Commis- 
sion’s order. May 27, 1933, e. 38, Title I, § 9, 48 Stat. 80, June 7, 1934, c. 
426, 48 Stat. 926.” 


The Securities Exchange Act of 1934 
(15 use A 78y) 

‘ ‘ § 78y. Court review of orders. 

“(a) Any person aggrieved by an order issued by the Commission in a 
proceeding under this chapter to which such person is a party may obtain 
a review of such order in the Circuit Court of Appeals of the United States, 
within any circuit wherein such person resides or has his principal place of 
business, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days after the entry of such 
order, a written petition praying that the order of the Commission be modi- 
fied or set aside in whole or in part. A copy of such petition shall be forth- 
with served upon any member of the Commission, and thereupon the Com- 
mission shall certify and file in the court a transcript of the record upon 
which the order complained of was entered. Upon the filing of such tran- 
script such court shall have exclusive jurisdiction to affirm, modify, and 
enforce or set aside such order, in whole or in part. No objection to the 
order of the Commission shall be considered by the court unless such objec- 
tion shall have been urged before the Commission. The finding of the Com- 
mission as to the facts, if supported by substantial evidence, shall be con- 
clusive. If either party shall apply to the court for leave to adduce addi- 
tional evidence, and shall show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds for 
failure to adduce such evidence in the hearing befoi’e the Commission, the 
court may order such additional evidence to be taken before the Commission 
and to be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper. The Commission may 
modify its findings as to the facts, by reason of the additional evidence so 
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lulcfii, iuul it shall file such modified or new findings, which, if supported by 
suhriluutial evidence, shall be conclusive, and its recommendation, if any, 
for the modification or setting aside of the original order. The judgment 
ami decree of the court, affirming, modifying, and enforcing or setting aside, 
in whole or in jun’t, any such order of the Commission, shall be final, subject 
to review by the Supreme Court of the United States upon certiorari or 
certification as provided in sections 346 and 347 of Title 28. 

“(I'j) The commencement of proceedings under subsection (a) shall not, 
unless specifically ordered by the court, operate as a stay of the Commis- 
sion’s order. (June 6, 1934, c. 404, §25, 48 Stat. 901; June 7, 1934, e. 426, 
48 Stat. 926.)” 

The Public Utility Holding Company Act of 1935 
(15 USCA 79x) 

“§ 79x. Court review of orders. 

“(a) Any person or party aggrieved by an order issued by the Commis- 
sion under this ehaioter may obtain a review of such order in the circuit 
court of appeals of the United States within any circuit wherein such per- 
son resides or has his principal place of business, or in the United States 
Coui't of Appeals for the District of Colundjia, by filing in such court, within 
sixty days after the entry of such order, a written petition praying that the 
order of the Commission ))e modified or set aside in whole or in part. A copy 
of such petition shall be forthwith served upon any member of the Commis- 
sion, or upon any officer thereof designated by the Commission for that 
pui’pose, and thereupon the Commission shall certify and file in the court 
a transcript of the record upon which the order complained of was entered. 
Upon the filing of such transcript such court shall have exclusive jurisdic- 
tion to affirm, modify, or set aside such order, in whole or in part. No ob- 
jection to the order of the Commission shall be considered by the court un- 
less such objection shall have been urged before the Commission or unless 
there were reasonable gi’ounds for failure so to do. The findings of the 
Commission as to the facts, if supported by substantial evidence, shall be 
conclusive. If application is made to the court for leave to adduce additional 
evidence, and it is shown to the satisfaction of the court that such addi- 
tional evidence is material and that there were reasonable grounds for fail- 
ure to adduce such evidence in the proceeding before the Commission, the 
court may order such additional evidence to be taken before the Commission 
and to be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modified or new findings, which, 
if supported by substantial evidence, shall be eonclu.sive, and its recommenda- 
tion, if any, for the modification or setting aside of the original order. The 
judgment and decree of the court affirming, modifying, or setting aside, in 
whole or in part, any such order of the Commission shall be final, subject 
to review by the Supreme Court of the United States upon certiorari or 
certification as provided in sections 346 and 347 of Title 28. 

“(b) The commencement of proceedings under subsection (a) shall not, 
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unless specifically ordered by the court, operate as a stay of the Commis- 
sion’s order. (Aug. 26, 1935, e. 687, Title I, § 24, 49 Stat. 834.)” 

The Investment Company Act of 1940 
(15 USCA 80a-42) 

‘ ‘ § 80a-42. Court review of orders. 

“(a) Any person or party aggrieved by an order issued by the Commis- 
sion under this subehapter and sections 72(a), last sentence, and 107(f) 
of Title 11 may obtain a review of such order in the circuit eo\irt of appeals 
of the United States within any circuit wherein such person resides or has 
his principal place of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such coui't, within sixty days after 
the entry of such order, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. A copy of such 
petition shall be fortlnvith seiwed upon any member of the Commission, or 
upon any officer thereof designated by the Commission for that purpose, 
and thereupon the Commission shall certify and file in the court a transcript 
of the record upon which the order complained of was entered. Upon the 
filing of such transcript such court shall have exclusive jurisdiction to af- 
firm, modify, or set aside such order, in whole or in j^art. No objection to 
the order of the Commission shall be considered bj’^ the court unless such 
objection shall have been urged before the Commission or unless there were 
reasonable grounds for failure so to do. The findings of the Commission 
as to the facts, if supported by substantial evidence, shall be conclusive. If 
application is made to the court for leave to adduce additional evidence, 
and it is shown to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for failure to adduce 
such evidence in the proceeding before the Commission, the court may order 
such additional evidence to be taken before the Commission and to be ad- 
duced upon the hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may modify its findings 
as to the facts by reason of the additional evidence so taken, and it shall 
file with the court such modified or new findings, which, if supported by 
substantial evidence, shall be conclusive, and its recommendation, if any, 
for the modification or setting aside of the original order. The judgment 
and decree of the court affirming, modifying, or setting aside, in whole or 
in part, any such order of the Commission shall be final, subject to review 
by the Supreme Court of the United States upon certiorari or certification 
as provided in sections 346 and 347 of Title 28, as amended. 

“(b) The commencement of proceedings under subsection (a) to review 
an order of the Commission issued under section 80a— 8 (e) shall operate as 
a stay of the Commission’s order unless the court otherwise orders. The 
commencement of pi’oceedings under subsection (a) to review an order of 
the Commission issued under any provision of this subehapter and sec- 
tions 72 (a), last sentence, and 107 (f) of Title 11 other than section 80a-8 (e) 
of this subehapter shall not operate as a stay of the Commission’s order 
unless the court specifically so orders. Aug. 22, 1940, c. 686, Title 1, § 43, 
54 Stat. 844.” 
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The Investment Advisers Act of 1940 
(15 USCA SOb-13) 

‘ ‘ § 801)~1S. Court review of orders, 

“(a) -Any person or party aggrieved by an order issued by the Commis- 
sion mnier this subchapter may obtain a review of such order in the circuit 
eoui’t of ai.ipeals of the United States within any circuit wherein such per- 
son resiues or lias his principal place of business, or in the United States 
Coui-t of Appeals for the District of Columbia, by filing in such court, within 
sixty (lays after tlie entry of such order, a written petition praying that 
the order of the Commission be modified or set aside in whole or in part. 
A coj>y of such petition shall be forthwith served upon any member of the 
Commission, or upon any officer thereof designated by the Commission for 
that pmpuse, anti thereupon the Commission shall certify and file in the 
court a transtjript of the record upon which the order complained of Avas 
('nterod. Upon tlie filing of such transcript such court shall have excluswe 
.jurisdiction to affirm, modify, or set aside such order, in rvhole or in part. 
Xo ob.jection to the oi’der of the Commission shall be considered by the court 
unk^ss such ob,jection shall have been urged before the Commission or unless 
there Avere. reasonable grounds for failure so to do. The findings of the 
Commission as to the facts, if supported by substantial eAudence, shall be 
conclusive. If application is made to the court for leave to adduce addi- 
tional evidence, and it is shoAvn to the satisfaction of the court that such 
additional evidence is material and that there Avere reasonable grounds for 
failure to adduce such cAudence in the proceeding before the Commission, 
the court may order such additional evidence to be taken before the Com- 
mission and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. The Commission 
may modify its findings as to the facts by reason of the additional evidence 
so taken, and it shall file Avuth the court such modified or new findings, Avhich, 
if supported by substantial evidence, shall be conclusive, and its recommenda- 
tion, if any, for the modification or setting aside of the original order. The 
judgment and decree of the court affirming, modifying, or setting aside, in 
Avhoie or in part, any such order of the Commission shall be final, subject 
to rovicAv by the Supreme Court of the United States upon certiorari or 
certification as proAuded in sections 346 and 347 of Title 28, as amended. 

“(b) The commencement of proceedings under subsection (a) shall not, 
unless specifically ordered by the court, operate as a stay of the Commission’s 
order. Aug. 22, 1940, e. 686, Title II, § 213, 54 Stat. 855.” 

§ 855. Selective Service Boards. 

The Selective Training and Service Act of 1940 
(50 USCA (App.) 310 (a) (1) (2) 

“§310, Administrative provisions. 

“(a) The President is authorized: — 

“(1) To prescribe the necessary rules and regulations to carry out the 
proAusions of this Act; 
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'^(2) To create and establish a Selective Service System, and shall pro- 
vide for the classification of registrants and of persons v;ho volunteer for 
induction under this Act on the basis of availability for training and serv- 
ice, and shall establish within the Selective Service System civilian local 
boards and such other civilian agencies, including api^eal boards and agen- 
cies of appeal, as may be necessary to carry out the provisions of this Act. 
There shall be created one or more local boards in each county or political 
subdivision corresponding thereto of each State, Territoi’y and the District 
of Columbia. Each local board shall consist of three or more members to 
be appointed by the President, from recommendations made by the respec- 
tive Governors or comparable executive officials. ISlo member of any such 
local board shall be a member of the land or naval forces of the United 
States, but each member of any such local board shall be a civilian who is 
a citizen of the United States residing in the eoixnty or political subdivision 
corresponding thereto in Avhich such local board has jurisdiction under rules 
and regulations prescribed by the President. Such local boards, under rules 
and regulations prescribed by the President, shall have power within their 
respective jurisdictions to hear and determine, subject to the right of ap- 
peal to the appeal boards herein authorized, all questions or claims with 
respect to inclusion for, or exemption or deferment from, training and serv- 
ice under this Act of all individuals witliin the jurisdiction of such local 
boards. The decisions of such local boards shall be final except where an 
appeal is authorized in accordance with such rules and regulations as the 
President may prescribe. Appeal boards and agencies of appeal within the 
Selective Service System shall be composed of civilians who are citizens of 
the United States. No person who is an officer, member, agent, or employee 
of the Selective Service System, or of any such local or appeal board or 
other agency, shall be excepted from registration, or deferred from training 
and service, as provided for in this Act, by reason of his status as such of- 
fieei’, member, agent, or employee;” 

§ 856. Social Security Board. 

The Social Security Act 
(42 use A 405 (g) (h) 

“§405. Evidence, procedure, and certification for payment. 

^ m ^ 

“(g) Any individual, after any final decision of the Board made after 
a hearing to which he was a party, in’espective of the amount in controversy, 
may obtain a review of such decision by a civil action commenced within 
sixty days after the mailing to him of notice of such decision or within such 
further titne as the Board may allow. Such action shall be brought in the 
district court of the United States for the judicial district in which the plain- 
tiff resides, or has his principal place of business, or, if he does not reside 
or have his principal place of business within any such judicial district, 
in the District Court of the United States for the District of Columbia. As 
part of its answer the Board shall file a certified copy of the transcript of 
the record including the evudenee upon which the findings and decision eom- 
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of; ui'c bjised. The court shall have power to enter, upon the plead- 
iii.es ;iiid transcript of the record, a judgment affirming, modifying, or re- 
\ersing ihi' decision of the Board, with or without remanding the cause for 
a rehcm-iiig. The findings of the Board as to any fact, if supported by 
sul)statiLiai ('videnee, shall be eondusive, and where a claim has been denied 
hy tlie board or a decision is rendered under subsection (b) hereof which 
is a.dvei''(‘ lo an individual who was a party to the hearing before the Board, 
becarc-t! of failure of the claimant or such individual to submit proof in 
confoi’mity wifli any regulation jrreseribed under subsection (a) hereof, the 
coui-t shall rcv'iew only the question of conformity with such regulations and 
the validity of such regulations. The court shall, on motion of the Board 
made before it files its answer, remand the ease to the Board for further 
action by flic Board, and may, at any time, on good cause shown, order 
aduitioiiai evidence lo be taken before the Board, and the Board shall, after 
the caj-e is remanded, ami after hearing such additional evidence if so ordered, 
modify or affirm its findings of fact or its decision, or both, and shall file 
with (he court any such additional and modified findings of fact and deci- 
sion, and a ti-aiiKcri[)t of the additional record and testimony upon which 
its ai'lion in modiiyina' or affirming was based. Such additional or modified 
findings of fact and decision shall be reviewable only to the extent provided 
for review of llie origiiud findings of fact and decision. The judgment of 
the court shall be final exc'ept that it shall be subject to revicAV in the same 
manner as a judgment in other civil actions. 

“(h) The findings and decision of the Board after a hearing shall be 
binding upon all individuals who were parties to such hearing. No findings 
of fact or decision of the Board shall be reviewed by any person, tribunal, 
or governmental agency except as herein provided. No action against the 
United States, the Board, or any officer or employee thereof shall be brought 
under section 41 of Title 28 to recover on any claim a:rising under sections 
401-409 of this chapter.” 

§ 857. United States Cnstoms Court. 

(28 USCA 308) 

“§308. (Judicial Code, section 195, amended.) Eeview of decisions of 
United States Customs Court. The Court of Customs and Patent Appeals 
shall exercise exclusive appellate jurisdiction to review by appeal, as herein 
provided, final decisions by the United States Customs Court in all cases as 
to the construction of the law and the facts re.specting the classification of 
raerehandise and the rate of duty imposed thereon under such classifications, 
and the fees and charges connected therewith, and all appealable questions 
as to the jurisdiction of said court, and all appealable questions as to the 
laws and regulations governing the eolleetion of the customs revenues; and 
the judgments and decrees of said Court of Customs and Patent Appeals 
.shall he final in all such eases: Provided, Jiouwver, That in any ease in which 
(he judgment or decree of the Court of Customs and Patent Appeals is 
made fiiml by the provisions' of this title, it shall be competent for the Su- 
pj-eme Court, upon the application of either party, duly made as required 
by section 350 of this title, to require, by certiorari or otherwise, such ease 
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to be certified to the Supreme Court for its review and determination, with 
the same power and authority in the case as if it had been carried by apt- 
peal or writ of error to the Sujrreme Court; And provided further, That 
the first proviso of this section shall not apply to any ease involving only 
the construction of section 1, or any portion thereof, of an Act entitled ‘An 
Act to provide revenue, equalize duties, and encourage the industries of the 
United States, and for other purposes,’ approved August 5, 1909 (Thirty- 
sixth Statutes, page 11), nor to any case involving the construction of sec- 
tion 2 of an Act entitled ‘An Act to promote reciprocal trade relations with 
the Dominion of Canada, and for other lourposes,’ approved July 26, 1911 
(Thirty-seventh Statutes, page 11). (Aug. 5, 1909, e. 6, § 29, 36 Stat. 106; 
Mar. 3, 1911, e. 231, §195, 36 Stat. 1145; Aug. 22, 1914, e. 267, 38 Stat. 
703; Sept. 6, 1916, c. 448, §6, 39 Stat. 727; Feb. 13, 1925, c. 229, §8, 
43 Stat. 940; May 28, 1926, e. 411, §1, 44 Stat. 669; Jan. 31, 1928, c. 1-4, 
§1, 45 Stat. 1475; Mar. 2, 1929, e. 488, §1, 45 Stat. 1475; June 17, 1930, 
e. 497, Title IV, § 647, 46 Stat. 762.)” 

§ 858. United States Employees’ Compensation Commission: 
Deputy Commissioners. 

Longshoremen’s and Harbor Worker-s’ Compensation Act 
(33 USCA 918, 921, 921a) 

“§918. Collection of defaulted, payments. In ease of default by the 
employer in the payment of compensation due under any award of compen- 
sation for a period of thirty days after the compensation is due and pay- 
able, the person to whom such compensation is payable may, within one 
year after such default, make application to the deputy commissioner mak- 
ing the compensation order or a supplementary order declaring the amount 
of the default. After investigation, notice, and hearing, as provided in 
section 919 of this chapter, the deputy commissioner .shall make a supple- 
mentary order, declaring the amount of the default, which shall be filed in 
the same manner as the eom];)en.sation order. In ease the payment in de- 
fault is an installment of the award, the deputy commissioner may, in his 
discretion, declare the whole of the award as the amount in default. The 
applicant may file a certified copy of such supplementary order with the 
clerk of the Federal district court for the judicial district in which the 
employer has his principal place of business or maintains an office, or 
for the judicial district in which the injury occurred. In case such prin- 
cipal place of business or office or place where the injury oceuiTed is in the 
District of Columbia, a copy of such supplementary order may be filed with 
the clerk of the district court of the United States for the District of Colum- 
bia. Such supplementary order of the deputy commissioner shall be final, 
and the court shall upon the filing of the copy enter judgment for the amount 
declared in default by the supplementarjr order if such supplementary order 
is in accordance with law. Review of the judgment so entered xnay be had 
as in civil suits for damages at common law. Final proceedings to execute 
the judgment may be had by writ of execution in the form used by the court 
in suits at common law in actions of assumpsit. No fee shall be required 
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for llling the supplementary oialcr nor for entry of judgment thereon, and 
i!ie ajipiieant sliall not be liable for costs in a proceeding for review of the 
judgment unless the court shall otherwise direct. The court shall modify 
such jiuigment to conform to any later compensation order upon presentation 
of a certiiied (!opy thereof to the court. (Mar. 4, 1927, e. 509, § 18, 44 Stat. 
3414, as auicnded' June 25, 1936, e. 804, 49 Stat. 1921.)” 

“§921. Eeviev/ of compensation orders, (a) A compensation order 
shall become elieetive Avhen tiled in the office of the deputy commissioner as 
provided in section 919 of this chapter, and, unless proceedings for the sus- 
pension or setting aside of such oi’der are instituted as provided in subdi- 
vision (b) of this section, shall become final at the expiration of the thirtieth 
day thereafter. 

‘•'(b) If not in accordance with law, a compensation order may he sus- 
pended or set aside, in whole or in part, through injunction proceedings, 
mandiitory or otherwise, brought by auy party in interest against the deputy 
eoinraissioner making the ordej’, and instituted in the Federal district court 
for the judicial district in which the injury occurred (or in the district 
court of the United States for the District of Columbia if the injury occurred 
in tlie District). Tlie orders, writs, and processes of the court in such pro- 
ceedings may run, he served, and l)e returnable anywhere in the United States. 
The payment of the amounts required by an aAvard shall not 1)6 stayed pend- 
ing final decision in any such proceeding unless upon application for an 
interlocutory injunction the court, on hearing, after not less than three 
days’ notice to the parlies in interest and the deputy commissioner, allows 
the stay of such payments, in whole or in part, Avhere irreparable damage 
would othej'wise ensue to the employer. The order of the court alloAving 
any such stay shall contain a siDeeifie finding, based upon evidence submitted 
to the court and identified by reference thereto, that such irreparable damage 
would result to the employer, and specifying the nature of the damage. 

“(e) If any employer or his officers or agents fails to comply with a 
compensation order making an aAvard, that has become final, any beneficiary 
of such aAvard or the deputy commissioner making the order, may apply for 
the enforcement of the order to the Federal district court for the judicial 
district in Avhieh the injury occurred (or to the district court of the United 
States for the District of Columbia if the injury occurred in the District). 
If tlie court determines that the order was made and served in accordance 
with law, and that such emi)loyer or his officers or agents have failed to 
comply therewith, the court shall enforce obedience to the order by Avrit of 
injunction or by other proper process, mandatory or otherwise, to enjoin 
upon such person and his officers and agents compliance Avith the order. 

“'(d) Proceedings for suspending, setting aside, or enforcing a compensa- 
tion order, Avhether rejecting a claim or making an award, shall not be insti- 
tuted otherwise than as provided in this section and section 918 of this 
chapter. Mar. 4, 1927, e. 509, § 21, 44 Stat. 1436, as amended June 25, 1936, 
c. S04, 49 Stat. 1921.” 

“§ 921a. Appearance of United. States district attorney for Oommission 
or deputy commissioner. In any court proceedings under section 921 of this 
title or other provisions of this chapter, it shaU he the duty of the district 
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attorney of the United States in the judicial district in -which the case is 
pending to appear as attorney or counsel on behalf of the United States Em- 
ployees’ Compensation Commission or its deputy commissioner -when either 
is a party to the case or interested, and to represent such commission or 
deputy in any court in Avhich such case may be carried on appeal. (May 4, 
1928, c. 502, 45 Stat. 490.)” 

§ 869, United States Maritime Commission. 

The Shipping Act of 1916, as amended 
(46 USCA 829, 830) 

“§ 829. Violation of orders of Commission for payment of money. In 
ease of violation of any order of the commission for the payment of money 
the person to Avhom such award Avas made may file in the district court for 
tlie district in Avhich such person resides, or in Avhieh is located any office of 
the carrier or other person to whom the order Avas directed, or in which is 
located any point of call on a regular route operated by the carrier, or in 
any court of general jurisdiction of a State, Territory, District, or possession 
of the United States having jurisdiction of the parties, a petition or suit 
setting forth briefly the causes for Avhich he claims damages and the order of 
the commission in the premises. 

“In the district court the findings and order of the commission shall be 
prima facie evidence of the facts therein stated, and the petitioner shall not 
be liable for costs, nor shall he be liable for costs at any subsequent stage of 
the proceedings unless they accrue upon his appeal. If a petitioner in a 
district court finally preAmils, he shall be alloAAmd a reasonable attorney’s 
fee, to be taxed and collected as part of the costs of the suit. 

“All parties in whose favor the commission has made an aAvard of repara- 
tion by a single order may be joined as plaintiffs, and all other parties to 
such order may be joined as defendants, in a single suit in any district in 
Avhich any one such plaintiff could maintain a suit against any one such 
defendant. Service of process against any such defendant not found in that 
district may be made in any district in AAhich is located any office of, or 
point of call on a regular I’oute operated by, such defendant. Judgment 
may be entered in faAmr of any plaintiff against the defendant liable to that 
plaintiff. 

“No petition or suit for the enforcement of an order for the pa 3 unent of 
money shall be maintained unless filed Avithin one year from the date of the 
order. (Sept. 7, 1916, e. 451, § 30, 39 Stat. 737.)” 

“§ 830. Venue and procedure in suits to enforce, suspend, or set aside 
orders. The venue and procedure in the courts of the United States in suits 
brought to enforce, suspend, or set aside, in whole or in part, any order of 
the commission shall, except as otherwise provided, be the same as in similar 
suits in regard to orders of the Interstate Commerce Commission, but such 
suits may also he maintained in any district court having juiisdietion of the 
parties. (Sept. 7, 1916, e. 451, §31, 39 Stat. 738.)” 
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§ 860. United States Tariff Commission. 

The Tariff Act of 1930 
(19 USCA 1337 (c) (d) (e) 

“§ 1337. Unfaii- practices in import trade — Unfair methods of com- 
petition declared unlawful. 

‘ ‘ (c) Hearings and review. The commission shall make such investiga- 
tion under and in accordance with such rules as it may promulgate and give 
such notice and afford .such hearing, and when deemed proper by the eom- 
niissiou such rehearing, with opportunity to offer evidence, oral or written, 
as it may deem sufficient for a full presentation of the facts involved in such 
investigation. The testimony in every such investigation shall be reduced to 
writing, and a transcript thereof with the findings and recommendation of 
the cumnus.sion sliall be the official record of the proceedings and findings 
in the ease, and in any case Avhere the findings in such investigation show a 
violation of tins section, a copy of the findings .shall be promptly mailed or 
delivered to the importer or consignee of such articles. Such findings, if 
supporlisl ])y eAudence, shall be conclusive, except that a rehearing may be 
granted ]jy the commission and except that, Avithin such time after said find- 
ings are rnade and in such manner as ajApeals may be taken from decisions 
of the United States Customs Court, an appeal may be taken from said 
findings upon a question or questions of laAv only to the United States Court 
of Customs and Patent Appeals by the importer or consignee of such 
articles. If it shall be shoAAUi to the satisfaction of said court that further 
evidence should be taken, and that there Avore reasonable grounds for the 
failure to adduce such erndence in the proceedings Ijefore the commission, said 
court may order such additional evidence to be taken before the commission 
in such manner and upon such terms and conditions as to the court may seem 
proper. The commission may modify its findings as to the facts or make 
neAV findings by reason of additional evidence, which, if supported by evi- 
dence, shall be conclusive as to the facts except that Avithin such time and 
in such manner an appeal may be taken as afoi’esaid upon a question or 
questions of larv only. The judgment of said court .shall be final. 

“(d) Transmission of findings to President. The final findings of the 
commission shall be transmitted with the record to the President. 

‘ ‘ (e) Exclusion of articles from entry. Whenever the existence of any 
such unfair method or act shall be established to the satisfaction of the Presi- 
dent he shall direct that the articles concerned in such unfair methods or 
acts, imported by any person violating the provisions of this chapter, shall 
be excluded from entry into the United States, and rrpon information of such 
action by the President, the Secretary of the Treasury shall, through the 
proper officers, refuse such entiy. The decision of the President shall be 
conclusive.” 
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FORMS 


INTRODUCTORY 

CAPTIONS 

I. FOE DISTRICT COURTS 

A. Where Defendant Is a Federal Agency 

B. Where Dependant Is a State Agency 

IL FOR CIRCUIT COURTS OF APPEAL 
COMPLAINTS 

L JURISDICTIONAL STATEMENTS 

A, For District Courts 

i. To Eevieio a Federal Administrative Order 

a. Under the Urgent Deficiencies Act 

b. Under General Equity Jurisdiction 
/?. To Meview a State Administrative Order 
3. To Eestrain a Criminal Prosecution 

B. Foe Circuit Courts op Appeal 

II. STATEMENTS AS TO PARTIES AND VENUE 

A. Plaintipps 

B, Dependants 

III. SUMMARY OF ADMINISTRATIVE PROCEEDINGS 

IV. SPECIFICATIONS OF ERROR 

A. On Co'Nstituttonal Questions 

1. Questions of Constitutional Poioer: Jurisdictional Fact Cases 
3. Questions of Constitutional Might 

a. Denial of Procedural Due Process 

(1) DENIAL OP RIGHT TO KNOW AND MEET OPPOSING CLAIMS 

(2) DENIAL OP PRIVILEGE OP INTRODUCING EVIDENCE 

(3) HEARING BY BIASED OFFICER 

(4) FAILURE TO HEAR BY DECIDING AGENCY 

(5) FAILURE TO DECIDE IN ACCORDANCE WITH EVIDENCE 

b. Confiscation 

c. Administrative Discrimination; Denial of Equal Protection 

B. On Judicial Questions 

C. On Administrative Questions 
1. Ladh of Ultimate Findings 
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S. Laclc of Basic Findings 
3. Laclc of Substantial Evidence 

Y. RELIEF SOUGHT 

A. That a Statutory Court Be Convened 

B. That the Administrative Record Be Certified for Filing 

C. That Additional Evidence Be Taken 

D. That Enforcement of Order Be Enjoined 

E. That Commencement op Judicial Review Operate as a Stay of 

Administrative Order 

F. That Defendants Be Enjoined from Enforcing Penalties 

G. That Order Be Vacated and Set Aside 

H. That Mandatory Relief Be Granted 

I. Further Relief 

APPEAL FROM DECISION OF THE FEDERAL 
COMMUNICATIONS COMMISSION UNDER 
47 USCA 402 (b) 


I. NOTICE OF APPEAL 

11. NOTICE OF INTENTION TO INTERVENE 
INTRODUCTORY 

When a suit for judicial review is contemplated, the first step should be a 
study of the specific statutory provisions relating to review of orders of the 
particular agency. The second step should be to consult the rules of the 
particular reviewing Court, especially if this is to be a Circuit Court of Ap- 
peals or the Court of Appeals for the District of Columbia. Recently 
adopted court rules contain special, detailed provisions for the conduct of 
judicial review litigation. 

The facts in such suits are nearly always complex; most courts are not 
especially familiar with this type of litigation; and practical devices which 
provide a presentation of the issues that can be readily understood by a fresh 
mind are usually essential to success and will always be appreciated by tbe 
courts. 

Although theoretically it is nisi prius litigation, a suit for judicial review 
primarily resembles the conduct of an appeal except where a trial de novo is 
had. Hence complaints in judicial review litigation ordinarily contain 
five separate types of allegation, (1) jurisdictional statements with statutory 
references showing the nature of the suit and that it falls within the juris- 
diction of a particular court; (2) statements as to parties and venue; (3) 
a concise summary of the administrative proceedings, no longer than neces- 
sary, to he %'-aluable as background and a foundation for the legal issues; 
(4) specifications of error raising the issues of law on which judicial review 
is sought; and (5) the relief desired. 

A detailed recital of the administrative proceedings only tends to confuse 
the legal issues and should be avoided, unless procedural due process is in- 
volved. The full details of the administrative proceedings are contained in 
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the certified administrative record which is usually introduced later as an 
exhibit. However, the principal administrative documents, such as the 
agency’s report and order providing the subject of litigation, should be affixed 
to the complaint as exhibits. Additional printed or mimeographed copies 
of reports and orders of administrative agencies can usually be obtained from 
the particular agency for use as exhibits, and sometimes for insertion in 
records on appeal. 

The legal issues should be raised by categorical specifications of error, 
with argument being reserved for the briefs except to the extent necessary 
to make contentions in a particular ease clear as a matter of exposition. 

A complaint such as the one described above with the im]3ortant administra- 
tive documents affixed as exhibits should serve the purpose of simplified 
presentation. It is the practice of most agencies to admit by answer all 
the substantially accurate factual allegations of the complaint and to deny 
the specifications of eiTor. Consequently a complaint telling a clear story 
with accurate allegations which are for the most part admitted and to which 
the important administrative documents are annexed as exhibits, will 
provide a reliable set of papers containing the substance of the controversy. 

The philosophy of extended simplicity in pleading introduced by the Fed- 
eral Eules of Civil Procedure should also be borne in mind. 

The following forms are added, not to serve as a general practice manual, 
but to provide the essential factors for drawing papers in judicial review 
litigation. 


CAPTIONS 

I, FOE DISTEICT COUETS 

A. Where Defendant Is a Federal ActEnoy 

Form No. 1 


United States District Court 
Southern District of New York 

Acme Manufacturing Corporation, 

Plaintiff 

V. 

United States of America (and the 
Interstate Commerce Commission) ,2 

Defendants.. 

1 Statutes such as the Urgent De- 
ficiencies Act, 28 USOA 43-48, which 
denominate the first pleading pe- 
tition, ’ ’ are modified by Eule 7 of the 
Federal Bales of Civil Procedure, 
which provides in substance that the 
first pleading is the “complaint.” 


Civil Action 
• No. — 
Complaint ^ 


2 The Interstate Commerce Commis- 
sion is not a necessary party, but 
ordinarily requests leave to intervene. 
Hence it is usually simpler to join 
it as a party at the outset. See § 633 
et seq. 
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B. Where Defendant Is a State Agency 
Form No. 2 

United States District Court 
Southern District of California 
Los Angeles Gas & Electric Corporation,® 

Plaintiff 

V. 

Railroad Commission of the State of Cali- 
fornia and C. L. Seavey, Leon 0. Whit- 
sell, Thomas S. Louttit, W. J. Carr, and 
Ezra W. Decoto, as Members of and Con- 
stituting said Railroad Commission of the 
State of California, 

Defendants. 

II. FOR CIRCUIT COURTS OP APPEAL 
Form No. 3 

United States Circuit Court of Appeals 

for the Second Circuit 

Acme Manufacturing Corporation, "j 

Petitioner Petition for Review 
V. >• {or: Petition ^ for 

Securities and Exchange Commission,! Enforcement) 

Respondent.] 

COMPLAINTS 

I. JURISDICTIONAL STATEMENTS 
A. For District Courts 
1. To Review a Federal Administrative Order 
a. Under the Urgent Deficiencies Act® 

Form No. 4 

A. This suit is brought under the Urgent Deficiencies Act of October 22, 
1D13, 2S USCA 43-48, to suspend, enjoin, annul and set aside the order of 
the Interstate Commerce Commission (or other agency to which the Act ap- 
plies) hereinafter de, scribed, 

B. {Add at end) The plaintiff has no adequate remedy at law. 

1). Under General Equity Jurisdiction® 

Form No. 5 

A.^ This is a suit in equity, of a civil nature, arising under the laws of 
the United States, relating to an Act of Congress regulating interstate com- 

3 Adapted from Los Angeles Gas & Circuit Court of Appeals for the Sev- 

Electric Corp, v. Railroad Commission enth Circuit requires the denomination 
(1033) 289 U. S. 287, 77 L. Ed. 1180, “application for enforcement.^’ 
nSS. Ct. 037. 6 See § 633 et seq. 

4 Rule 36(1) of the Rules of the . ■ 6 See § 650 et seq. 
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merce, to wit; the Bituminous Coal Act of 1937 (15 USCA 828-851) {or 
other law of Congress). It presents and involves an actual controversy be- 
tween plaintiffs and defendants, and the matter in controversy as to each 
plaintiff’, exclusive of interest and costs, exceeds the sum of $3,000. This suit 
is brought under the general equity jurisdiction of this court, 28 USCA 41(1), 
to enjoin and restrain enforcement of and to set aside and annul the order 
{or determination) of the National Bituminous Coal Commission (or other 
federal agency) hereinafter described. 

B. Plaintiffs bring this suit to prevent irreparable injury and damage to 
them and to their business and property used by them in the production and 
sale of bituminous coal in interstate and intrastate commerce, and to pre- 
vent and restrain the defendants, and each of them and their agents and per- 
sons acting for them, from the threatened disclosure by the defendants of 
the cost data and realization prices which the plaintiffs and each of them 
have heretofore filed with the Commission under the provisions of the Bi- 
tuminous Coal Act of 1937, w^hich provisions, as Avill hereinafter be shown, 
impose on the defendants the duty to treat in confidence and keep secure 
such cost data and realization prices as the private property of plaintiffs. 

C. The plaintiffs’ knowledge of their cost of doing business and of their 
sales realization is their OAvn Amluable and private j)roperty, subject to be 
used and enjoyed by themselves alone. Plaintiffs have at all times zealously 
and successfully protected information of this character against disclosure 
to other persons who might thereupon either as consumers or as competitors, 
or potential competitors, of plaintiffs be able to convert such information to 
their OAvn uses and advantage, and to the prejudice and disadvantage of 
plaintiffs. Said cost data and realization prices is confidential information, 
in the nature of a trade secret and the valuable property of plaintiffs, of 
which they may not be deprived without their consent which plaintiffs have 
not given. 

D. The immediate and proximate effect of the threatened disclosure by 
the defendants and their agents of the cost data and sales realization prices 
of plaintiff, will be to make available such information and other private 
data of plaintiffs to their competitors and consumers of coal, which will 
cause plaintiff's irreparable injury and damage, in that it will destroy plain- 
tiffs’ property right in the information contained in such reports, and will 
lay open such information to plaintiffs’ competitors, and others, for such use, 
profit, advantage and enjoyment as they may derive therefrom without limita- 
tion whatsoever. The use, profit and enjoyment which plaintiffs’ competitors 
and consumers shall derive from such reports and information will naturally 
and inevitably resxxlt in great prejudice to plaintiffs and in irreparable in- 
jury to them in the conduct of their bxisiness as producers of coal. If said 
private information of plaintiffs is made available to the public for in- 
spection, as defendants threaten to do, plaintiffs will suffer irreparable in- 
jury because inter alia customers, with the knowledge of plaintiffs’ costs thus 
acquired, xvould demand loxver prices; since ceidainty of continuous supply 
of coal is a factor in the purchase of coal, and since coal mines, which have 
a loAv cost of production, are considered ‘by exxstomers to be most likely to 
supply coal continuously, the coal producer which has low costs of production 
would secure business which wmuld otherwise go to the producer with a higher 
cost of production and this would cause a loss or transfer of business from 
producer to producer, and from district to district; low cost producers would 
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he ;ibk‘ to lUHlerliid high cost producers, and the credit standing of high cost 
prodiKicrs woidd be irnpau*ed, thus making it diffieult for them to borrow 
mon(>y; no jn’otection would be afforded to plaintiffs even if the information 
as to llicii' (‘osls be published without their names being shown, since competi- 
tors and (db.ers could readily identify the producer by a comparison of the 
loiina.ge oxi (fie, cost sheets v.'ith that iniblishcd by the Bureau of Mines and 
other organixatioMS.'^ 

E. (Mfid at end:) The plaintiff has no adequate remedy at law. 

2. To Revieiv a State Adrninistrative Order ® 

Form hTo. 6 

A. The jurisdiction of this court depends upon subsection (14) of section 
41 of Title 28 of the United States Code, which provides for suits to redress 
the deprivation under color of any law, statute, ordinance, regulation, custom 
or usage of any State, of any right, privilege or immunity secured by the 
Constitution of the United States, aud upon subsection (1) of said section 
41, which provides for .suits arising under the Constitution of the United 
States, The amount in controversy, exclusive of interest and costs, e.xeeeds 
the sum or value of Three Thousand Dollars ($3,000). This suit is brought 
for an interlocutorj^ s and permanent injunction enjoining and restraining 
enforcement of the order of California Railroad Commission {or other state 
agency) hereinaftxu’ described.^ 

B. {Add at end) The plaintiff has no adequate remedy at law and {where 
necessary to comply with the Johnson Act'^^) no plain, speedy and efficient 
remedy in the coiirt.s of the State of California. 

3. To Restrain a Criminal Prosecution 

Form Ho. 7 

A. This is a .suit in equity of a civil nature arising under the laws of 
the United States relating to an act of Congress regulating Interstate Com- 
merce, to wit, the Raihvay Labor xiet (45 USCA 151-163), and presents an 
actual controversy betAveen the plaintiff and the defendant. The matter in 
controversy as to the plaintiff, exclusive of interest and costs, exceeds the 
sum of $3,000, as will be hereinafter more particularly alleged. 

B. Plaintiff brings this suit to prevent irreparable injury and damage 
to it and its business and property used in the transportation of persons 
and property and to prevent and restrain the defendant individually and in 
his official capacity from the threatened enforcement of fines and penalties 
against the plaintiff and its officers and agents, for alleged violation of any 

'i' Adapted from Utah Fuel Co. v. Eleetrie Corp. v. Railroad Coinmis- 
Natioual Bituminous Coal Commission sion (1933) 289 U. S. 287, 77 L. Ed. 
(1939) 30(i U. S. 56, S3 L. Ed. 483, 1180, 53 S. Ct. 637. 

59 B. Ct. 4S3. 10 See § 671. 

8 See § 672 et seq. 11 See § 686. 

9 Adapted from Los Angeles Gas & 
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of the provisions of the Railway Labor Aet, and for any alleged failure or 
refusal on their part respeetivelj" to conform to the provisions of said Aet. 

C. {After setting out the facts of the railroad system:) Plaintiff is an 
electric interurban railway as said term is used in and within the purview of 
said Railway Labor Aet. It is not operated as part of a general steam rail- 
road system of transportation, none of its stock or securities are owned by 
anj'^ genei'al steam railroad sjj'stem of transportation and no general railroad 
system of transportation, and no steam railroad company, nor any of its 
officers or agents, have anj^^ control of or voice in its management or operation, 
and plaintiff is exempt from any and all provisions of said Railway Labor 
Act. 

D. In said Railway Labor Aet certain omissions and acts of commission 
on the part of the carrier subject thereto, its agents and officers, are made 
penal offenses, involving hear^’’ fines or imprisonment or both. 

E. By section 4, First, of the Railwaj^ Labor Aet, (45 USCA 154, First) 
there is created a boai’d known as the ISTational Mediation Board, which is 
given certain powers and duties in connection with the administration of said 
Act. Among such duties and powers is the duty to prescribe the form of 
notice to carrier employees as set out in section 2, Eighth, thereof (45 USCA 
152, Eighth). The National Mediation Board has heretofore prescidbed the 
form of notice provided for in the eighth paragraph of section 2 of the Act 
and ordered that it be posted as therein specified, thereby demanding that 
all plaintilf’s employees be thereby notified that all disputes between the car- 
rier and them will be handled in accordance with the provisions of the said 
Act. The plaintiff has not complied with said order, and if plaintiff continues 
to fail to comply with said order, and otherwise fails to comply with the 
provisions of said Aet so applied, it will subject itself to prosecutions for the 
penalties hereinbefore set out notwithstanding that as an interurban elec- 
tric railway, it is not subject to the protysions thereof. 

P. Dan B. Shields, United States Attorney for the District of Utah, is 
charged by law with the enforcement of said Aet and with the duty of filing 
suits and prosecuting plaintiff and its officers and agents, under the direction 
of the Attorney General, for violation of said paragraph of said section of 
the Act. Said defendant has threatened to file suit and prosecute plaintiff 
and its officers and agents for failure on the part of the plaintiff to comply 
with the Railway Labor Aet, and unless the relief herein prayed for is granted, 
he wall do so. Under the circumstances herein alleged, plaintiff is without 
an adequate remedy at law and is entitled as of right to immunity from the 
severe and cumulative penalties pending an orderly and judicial test of the 
application of said Act to plaintiff, and those particular portions thereof 
aforesaid and the question of whether or not it is subject to the provisions 
of said Aet. In order that such test may be initiated and determined judi- 
cially, it should be protected against anj’' joroseeution or prosecutions for 
violation of said penal provisions of said Aet or any of them, pending such 
judicial determination.^^ 

12 Adapted from Shields v. Utah 
Idaho O. E, Co. (1938) 305 U. S. 177, 

83 L. Ed, 111, 59 S. Ct. 160. 
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B. Fob CiKcmr Courts of Appeal 

Form No. 8 (Enforcement) 

A. This suit is brong'ht under section 10 (e) of the National Labor Rela- i 

tiojis Board Act, 29 USCA 160 (e), for enforcement of the order of the 
National Labor Relations Board hereinafter described. 

Form No. 9 (Review) 

A. This suit is brought under section 10 (f) of the National Labor Rela- 
tions Act (29 USCA 160 (f) to review the order of the National Labor ' 

Relations Board (or: the iSeeurities and Exchange Commission, Federal Trade 
Commission, etc., with appropriate statutory references) hereinafter described. 

Form No. 10 (NLRB Cases) 

B. (Where necessary, as ■under sections 10 (o) and 10 (f) of the National 

Labor lielations Act, 29 USCA. 160 (e) (f) — Unfair Labor Practices) The al- '' 

leged unfair labor practices complained of in said proceedings before the 1 

Board were alleged to have been committed at Petitioner’s Indiana Harbor , 

and Chicago Heights plants. Said plants are located in the Seventh Judicial 
Circuit of the United States and within the jurisdiction of this court.13 

I 

IL STATEMENTS AS TO PARTIES AND VENUE j 

A. Plaintiffs | 

Form No. 11 

G. The plaintiff, George Allison & Co., Inc., is a corporation duly organ- 

ized and existing under the laws of the State of New York with its principal | 

place of business at No. 296 Washington Street, New York, N. Y. (Set forth 
similar allegations for any other plaintiffs). 

H. Plaintiffs are engaged in the wholesale fruit and Amgetable business 

and at all times hereinafter mentioned were shippers and receivers of fresh * 

.strawberries transported by express in carload lots from Florida to northern | 

points, who paid the express and refrigeration charges thereon.is I 

B. Defendants I, 

Form No. 12 I 

(Respecting federal agencies created or established hy Act of Congress I 

such as “Interstate Commerce Commission/^ “ScciiriUes and Exchange 
Co'nmission/’ or “Henry A. Wallace, Secretary of Agriculture’^ etc., judi- 

13 Adapted from Inland Steel Co. 15 Adapted from George Allison & 'J 

V. National Labor Belations Board Co., Inc. v. Interstate Commerce Com- 
(C. C. A, 7tli, 1940) 109 P. (2d) 9. mission (1939) 70 App. D. C. 375, 107 - 

H See the following Rules of Cir- F. (2d) 180, cert. den. (1940) 309 

cixit Courts of Appeal: CCA 3, Rule U. S. 656, 84 L. Ed. 1005, 60 S. Ct. 470 * 

20; CCA 6, Rule 15(1); CCA 7, Rule 
36(1). 
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dal notice is taken of the agency's identity and functions^ and no de- 
scriptive allegation respecting it is necessary. If a state agency is 
involved, the members thereof being named individually, allege substan- 
tially as follows:) 

A. The Railroad Commission of tlie State of California, one of the de- 
fendants herein (hereinafter called the Commission), is the administrative 
board of the State of California administering the regulatory powers over 
public utilities conferred upon it by the Constitution of the State of Cali- 
fornia, and by an Act of the Legislature of that State known as the “Public 
Utilities Act” (Statute 1911 Ex. Sess., Chapter 14, page 18, Re-enacted 1915, 
Statute 1915, Chapter 91, page 115, as amended). Under the Constitution 
and said Public Utilities Act it is made the duty of said Commission to en- 
force the pi-ovisions thereof affecting public utilities and the imposition and 
collection of penalties thereunder. The said Commission consists, and at the 
time of the making of the administrative order hereinafter described, did con- 
sist, of the individual defendants duly qualified as the members thereof, 

B. The said Commission has its principal place of business at No. 

Olive Street, Los Angeles, California, The residences of the individual de- 
fendants are as follovrs (state place of residence for each individual defend- 
ant). 


III. SUMMARY or ADMINISTRATIVE PROCEEDINGS 18 


Form No. 13 


A. The plaintifiis herein wei’e complainants or interveners in support of 
complaints filed with the Interstate Commerce Commission between Decem- 
ber 21, 1930 and August 15, 1931, being parties in interest in Interstate 
Commerce Commission Dockets 24145 and 24671, which complaints were 
directed, among other things, against the express rates and refrigeration 
charges on carload shipments of str.awberries from Florida, to northern destina- 
tions instituted by carriers on December 1, 1929 and entered in schedules 
filed by them with the said Commission. Said eomi>laints alleged that such 
express rates and refrigeration chai'ges were unreasonable, unjustly discrim- 
inatory, unduly prejudicial and constituted violations of sections 1 and 3 of 
the Interstate Commerce Commission Act (49 USCA 1, 3), and prayed that 
said Commission determine just and reasonable express rates and refrigera- 
tion charges for the period beginning December 1,” 1929 and for the future, 


16 See Form No. 2. 

It Adapted from Los Angeles Gas 
& Electric Corp. v. Railroad Commis- 
sion (1933) 289 U. S. 287, 77 L. Ed. 
1180, 53 S. Ct. 637. 

18 A summary of tlie administrative 
proceedings is not essential, especially 
where the validity of administrative 
procedure is not involved. For in- 
stance in International xirt Co. v. Fed- 


eral Trade Commission (C. C. A. 7tli, 
1940) 109 F. (2d) 393, the sole allega- 
tion relating thereto was that ‘'on or 
about December 16, 1938, the said 
Federal Trade Commission entered 
and issued a cease and desist order 
against your petitioners, a copy of 
which is hereto attached and made a 
part hereof as Exhibit A. 
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and that the snid Commission award reparation on said shipments moving 
since Dcctmiher 1, 1929 and during the pendency of the loroeeedings, 

!3, Said com]>laints came on for hearing on June 16 and 17, 1931, July 16, 
11>31 mu! J)ec(‘iiihiH' 11, 1931, before Examiners duly appointed and acting 
}‘(u' sail] Commission, who took certain testimony and received certain exhiliits, 
said lu'ariugs being closed on December 11, 1931. 

C. Said Examiners submitted a proposed report to the said Commission, 
exci'ptions tliereto were duly filed by complainants and defendants alike, and 
oral argument thereon was had before the Honorable Commissioners LeAvis, 
Farrell and Tale constituting DiAUsion 5 of the Interstate Commerce Com- 
mission. 

D. On or about December 30, 1932 said Dmsion 5 filed and published 
its report thereon under Docket 23972, caption E. W. Burch, Inc., et al. v. 
Eaihvay Express Agency, Inc., et ah, 190 I. C. C. 520, a copy of AAdiieh Ee- 
port is hereto attached marked Exhibit “A’' and made a part hereof, which 
report embraces Dockets 24145 and 24071, and in AAdiich report said DiAU- 
sion 5 did state, among other things: 

“ ‘2. That the assailed rates on fresh strawberries, in carloads, in 
express service, under refrigeration, under through billing from points 
in Florida to destinations in trunk-line territory, including the Bulfalo- 
Pittsburgh zone, and in Ncav England territory Avere, are, and for the 
future will be unreasonable to the extent that they liaAm exceeded or 
may exceed 120 per cent of first-class freight rates from and to the same 
points constructed in accordance Avith findings 17-b, 17-d, and 17-f in 
the third supplemental report in Southern Class Bate Investigation, 128 
I. C. C. 567, 599, carload minimum 17,000 pounds. 

“ ‘3. That the charges for standard refrigeration of fresh straAvberries, 
in carloads, in express service, from points in Florida to destinations 
designated in the foregoing t\Am findings are not shoAvn to be unreason- 
able or otherAvise unlaAvful. * * *' 

“ ‘8. That complainants in Eos, 23972, 24145, and 24671 made ship- 
ments as described and paid and bore the charges thereon at the rates 
and charges herein found unreasonable; that they Avere damaged thereby 
in the respectlA’e amounts of the differences betAveen the charges paid 
and those AAdiieh Avould have accrued at the rates and charges herein found 
reasonable; and that they are entitled to reparation in those amounts, 
Avith interest. They should comply Avith Eule V of the Eules of Prac- 
tice. The statements liled may list shipments made during the pendency 
of these proceedings, if accompanied by proof in affidavit fonn that 
complainants made such shipments and paid and bore the charges thereon. 
If defendants object to proof in that manner a further hearing may be 
requested.’ ” 

E. The rates and charges so prescribed by Division 5 Avere ordered into 
effect on or before April 20, 1933 as more fully shoAvn by the order of said 
Di\ ision, a copy of Avhich is hereto attached, marked Exhibit “B” and made 
a part hereof. 
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F. Upon petition to the full Commission for rehearing, which petition 
was granted by said full Commission on April 3, 1933, the entire proceedings 
were reopened for rehearing, rearg-ument and reconsideration upon the said 
record, oral argument was had on June 14, 1933 before the said full Com- 
mission, which on or about November 7, 1933 did make, file and publish its 
report also known as R. W. Burch, Ine., et al. v. Railway Express Agency, 
Inc., et al., 197 I. C. C. 85, which report embraces the several proceedings 
hereinbefore mentioned and is hereto annexed, marked Exhibit “C” and made 
a part hereof, and in which report the said full Commission did state, among 
other things: 


“ ‘ 2 . That prior to March 3, 1933, the assailed rates on fresh straw- 
berries, in carloads, in express service, under refrigeration, under through 
billing, from points in Florida to destinations in trunk-line territory, 
including the Buffalo-Pittsburgh district, and in New England territory 
were unreasonable to the extent that they exceeded 120 per cent of first- 
class freight rates from and to the same points constructed in accord- 
ance with findings 17-b, 17-d, and 17-f in the third supplemental report 
in Southern Class Rate Investigation, 128 I. C. C. 567, 599, carload 
minimum 17,000 pounds; and that such rates are and for the future will 
be unreasonable to the extent that they exceed or may exceed 105 per 
cent of first-class rates constructed in the same manner.’ ” 

Ct. The express rates and refrigeration charges prescribed by the full Com- 
mission were ordered into effect on or before December 28, 1933, as more 
fully shown by the order of the said full Commission dated November 7, 1933, 
a copy of which is hereto attached marked Exhibit “D” and made a part 
hereof. 

H. Thereafter and on December 7, 1933, complainants petitioned the full 
Commission for rehearing upon the ground that in substance the Com- 
mission had pui'i^orted to fix for the period from December 1, 1929, to No- 
vember 7, 1933, express rates on the basis of 120 per cent, of existing first- 
class freight rates, arbitrarily and illegallj' having stated in its own report 
upon the said record that it Avas the fact that such rates Avere unreasonably 
high, unduly discriminatory and unduly prejudicial and having condemned 
the 120 per cent, basis found by Division 5; that the said findings and order 
of the full Commission purporting to fix the aforesaid rates on the 120 per 
cent, basis prior to March 3, 1933, AA-ere made without any evidence to sup- 
port them, Avere arbitrary and illegal and violated the plaintiff’s rights. 
Said petition for rehearing was in all respects denied by the said full Com- 
mission by order dated January 2, 1934.20 

19 Unless there is particular point Co., Ine. v. Interstate Commerce Com- 

in stating the ground of a petition mission (1939) 70 App. D. C. 375, 

for rehearing, it should suffice to 107 F. (2d) ISO, cert. den. (1940) 

recite the fact of its filing and de- 309 U. S. 650, 84 L. Ed. 1005, 60 S. 

nial. See § 245. Ct. 470. 

SO Adapted from George Allison & 
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IV. SPECIFICATIONS OF EBR0E21 
A. On Constitutional Questions 
1. Questions of Constitutional Power: Jurisdictional Fact Cases 

Form No. 14 (Workmen’s Compensation: Employer-Employee 
Belationship) 

A. On the 4th day of July, 1927, the said J. B, Ivnudsen, while stand- 
ing on a derrick barge belonging to this complainant and then moored in 
the Mobile River, was struck and seriously injured by certain tackle which 
fell or gave away by reason of the breaking of that portion of the wharf 
to which it was fastened, and thereafter on the 31st day of May, 1928, 
the said J. B. Knudsen filed with the said deputy commissioner a claim 
(summarise administrative jiroceedings resulting in the filing of award and 
Gomgensation order). 

B. The said award and compensation order were beyond the constitutional 
powers of both Congress and the said deputy commissioner for the reason 
that constitutional jurisdiction of both Congress and the said deputy com- 
missioner to impose liability upon plaintitf for the injury of said J. B, 
Knudsen depended upon the fact of employment by plaintiff of said J. B. 
Knudsen at the time of said injury, as indeed is provided in the Act, and 
at the time of said injury the said J. B. Knudsen was not an employee of 
the complainant.^® 

Form No, 15 (Citisenship) 84 

A. Your petitioner is a Chinese person, born in the United States of 
America, and is a citizen thereof, and is restrained of his liberty and de- 
tained by Thomas D’Arcy, Chinese Inspector of the United States at Ma- 
lone, New York, in what is known as the Detention House, an establishment 
jointly maintained by the United States Government and the Canadian 
Pacific Railroad, a foreign railroad corporation. 

B. (Put in summary of administrative proceedings emphasising that the 
claim of citisenship was constantly made in these proceedings and supported 
hy substantial evidence, and demonstrating that administrative remedies have 
been exhausted.) 

C. Your petitioner has been denied admission to the United States by 
the Chinese Inspector in charge of said detention house at Malone, New 
York, as appears by the administrative order of the Attorney General 

31 Sec Inland Steel Co. v. National tends to rely” (Rule 20 of the Cir- 
Labor Relations Board (C. C. A, 7th, euit Court of Appeals, Third Circuit), 
1040) 109 F. (2d) 9. and "statement of points” (Rules 

Other phrases of similar import in- 33(1), 34(1) and 36(1) of the Circuit 
elude "assignments of error” (CCA Court of Appeals, Seventh Circuit). 
Biile-s: Fourth Circuit, Rule 39(1); 22 See § 262 et seq. 

Fifth Circuit, Rule 38(1) ; Eighth Cir- 23 Adapted from Crowell v. Ben- 
cuit, Rule 43(1); Ninth Circuit, Rule son (1932) 285 17. S. 22, 76 L. Ed. 598, 
36(1); Tenth Circuit, Rule 34(1), 52 S, Ct, 285. 

"points on which the petitioner in- 24 886 § 400. 
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denying him admission, dated October 13, 1941, (or: that a warrant for the 
deportation of your petitioner has been signed and issued by the Attorney 
General) a copy of which order (or warrant) is hereto attached, marked 
Exhibit “A," and made a part hereof. 

D. Said Chinese Inspector (and the higher administrative officers who 
have passed on the issues) have no right or authority to pass upon the rights 
of jmur petitioner, but have only authority to pass upon the claims of aliens 
seeking to enter the United States, and said detention is illegal and without 
any authority of law whatever.^^ 

2. Questions of Constitutional Right 
a. Denial of Procedural Due Process 

(1) DENIAL OP RIGHT TO KNOW AND MEET OPPOSING CLAIMS ^6 

Form No, 16 

A. The said Commission was the plaintiff’s opponent in said adminis- 
ti’ative proceeding even though also endowed with adjudicatory functions. 
The said proceeding, initiated as a general inquiry, was nevertheless an 
adversary proceeding. However, the plaintiff rvas never apprised of the 
theory, claim or contention upon which said Commission as its said opponent 
sought to adduce its evidence, and it was not until after the Commission 
rendered its said report and order that the iilaintiff learned the said Com- 
mission’s claims as against the plaintiff. Not having been apprised of the 
Commission’s claims or contentions the plaintiff’s right to introduce evidence 
and argument before the Commission was worthless, plaintiff was denied 
a fair hearing and due process of law in the procedure of said Commission, 
and the resulting administrative determinations, findings and order cannot 
therefore be made effective without depriving plaintiff of its property with- 
out due process of law in violation of the Fifth (or Fourteenth) Amendment 
of the Constitution of the United States. 

(2) DENIAL OF PRIVILEGE OF INTRODUCING EVIDENCE 

Form No. 17 

A. In refusing to receive said evidence which was relevant, competent 
and mateiial to the issues in said administrative proceeding and vital to the 
plaintiff’s position therein, the plaintiff was denied a fair hearing and due 
process of law in the procedure of said administrative agency, and the re- 
sulting administrative determinations, findings and order cannot therefore 
he made effective without depriving the plaintiff of its property without 
due process of law in violation of the Fifth (or Fourteenth) Amendment 
of the Constitution of the United' States. 

25 Adapted from United States v. eeedings demonstrates a denial of 
Sing Tuck (1904) 194 U. S. 161, 48 the opportunity to know and meet 
L. Ed. 917, 24 S. Ct, 621. opposing claims in the cumulative 

28 Care should be taken that the sense. See § 290 et seq. 

summary of the administrative pro- 87 See § 303. 
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(3) HBAEING BY BIASED OFFICER ^8 

Form Ko. 18 

A. Said order is erroneous and beyond the power of the Board and in 
contravention of the National Labor Relations Act and of the Constitution 
of the Liiited States, and void and of no effect and should be annulled and 
set aside by this Honorable Court for the following reasons, to wit: 

(1) The Board appointed as the Trial Examiner to hear the com- 
plaint one John Doe, who was prejudiced against petitioner and against 
petitioner’s defense and was unable, by virtue of said prejudice and 
by virtue of his disposition and temperament, to accord to petitioner 
the full and fair hearing to Avhieh petitioner was entitled under sec- 
tion 10 (b) of the National Labor Relations Act and the Constitution 
of the United States. 

(2) The hearing held before the Board’s Trial Examiner as afore- 
said was manifestly unfair and wms inconsistent with the requirements 
of due process of law- and did not constitute such a hearing as qjeti- 
tioner is entitled to under section 10 (b) of the National Labor Rela- 
tions Act and the Fifth Amendment of the Constitution of the United 
States, in the followdng particulars : 

(a) The Trial Examiner refused to rule upon petitioner’s motion 

for leave to amend its answer (Here refer to proper place in record; 
suggested references of this nature are hereinafter indicated merely by 
the abbreviation wdiich motion was timely made and for good 

cause, and rulings upon which were repeatedly requested by petitioner’s 
counsel (R.). 

(b) The Board refused to issue personal subpoenas to petitioner 
for the attendance of witnesses, except upon written application there- 
for, which application (except in one instance) was required to disclose 
the purpose of the testimony intended to be offered (R.) with the result, 
inter alia, that persons whom petitioner desired to call as witnesses 
were exposed to influences hostile to petitioner which affected the testi- 
mony they -were willing to give in a manner adverse to petitioner, and 
persons wdiom petitioner called as witnesses were exposed to similar 
influences which affected the testimony given by them in a manner ad- 
verse to petitioner (R.), wliereas the attorney for the Board had an 
unlimited supply of subpoenas w'hich he was privileged to use or not, 
as he saw' fit, without notice to petitioner as to what witnesses had been 
subpoenaed or the purpose of their testimony (R.). 

(c) The Trial Examiner narrowly limited petitioner’s cross- 
examination of the Board’s witnesses to the precise subject matter of 
their direct examination (R.) whereas petitioner’s witnesses were, over 
petitioner’s objection, subjected to the most extensive and searching 
interrogation by the attorney for the Board and by the Trial Examiner, 
with respect to matters wholly unrelated to their direct testimony, all 
under the pretense of cross-examining said witnesses (R.). 

28 See § 309. serted in the complaint, but this is 

29 Record references may be in- by no means essential. 
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(d) The Trial Examiner throughout the hearing displayed animosity 
and hostility toward and prejudice against petitioner, petitioner’s at- 
torney and petitioner’s witnesses, as evidenced by his repeated and un- 
■vvarranted accusations of improper conduct on the part of counsel (R.), 
by his repeated and unwarranted accusations that counsel -were sup- 
pressing evidence (R.)? tis repeated and unwarranted accusations and 
insinuations that counsel or officials of petitioner were coaching, coercing 
or influencing -witnesses (R.)j by his repeated and unwarranted insinua- 
tions that petitioner and various wutnesses called by petitioner had en- 
gaged in industrial espionage (R.)? by his oppressive and unfair 
treatment of petitioner’s witnesses (R.)> aiid by his arrogant, hostile, 
abusive and contemptuous attitude toAvard many of joetitioner’s employee 
Avitnesses (R.)* 

(e) The Trial Examiner permitted the attorney for the Board to 
repeat questions addressed to petitioner’s employee Avitnesses many times 
after the Avitness had given a responsive ansAver favorable to petitioner, 
in an attempt to induce the Avitness to change said ansAver, all OA^er 
the objection of petitioner (R.) ; Avhereas during the cross-examination 
by attorneys for petitioner of Avitnesses called by the Board, objections 
made by the attorney for the Board on the ground that the question 
had already been asked and ansAvered Avere invariably sustained (R.)- 

(f) During the examination of petitioner’s employee Avitnesses the 
Trial Examiner, over the objection of petitioner, permitted in the hear- 
ing room large numbers of persons Avho, on information and belief, 
Avere members of the Steel Workers Oi-ganizing Committee and who 
displayed Steel Workers Organizing Committee membership buttons (R.) 
thereby intimidating petitioner’s said witnesses and preventing them 
from testifying freely. 

(g) The Trial Examiner throughout the hearing assisted the attor- 
ney for the Board in attempting to make a ease in support of the 
charges contained in the complaint and, in effect, constituted himself 
an additional attorney for the Board (R.). 

(h) The Trial Examiner erred in making rulings axWerse to peti- 
tioner on matters other than the admission or rejection of CAudenee, 
e. g., improper restatement by the Trial Examiner on the record of 
Avhat petitioner Avas required by the Trial Examiner to state off the 
record (R.), ejection of petitioner’s court reporter (R.), refusal of 
petitioner’s request that a AAutness be ordered to prochice his C. I. 0. 
card (R.), refusal to allow petitioner to conduct examination of a 
Avitness in the manner it desired (R.), refusal to alloAV petitioner to 
reply to statements of the Board’s attorney except by off the record 
statements (R.), refusal to exclude from the court room large numbers 
of individuals Avearing C. I. O. buttons, and refusal to order such indi- 
viduals to remove their C. I. 0. buttons (R.).^® 

30 Adapted from Inland Steel Co. 

V. National Labor Eelations Board 
(G. 0. A. 7th, 1940) 109 P. (2d) 9. 
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(4) FAILURE TO HEAR BY DECIDING AGENCY 

Porm No. 19 

A. Plaintiff lias been denied the full and fair hearing required by the 
Packers and Stockyards Act of 1921 and the Constitution, and due process 
of law in the procedure of said agency, in that, by reason of the following 
matters, said agency had the duty of deciding the issues in said proceeding, 
yet decided said issues wdthout hearing the evidence: 

(a) Henry A. Wallace, the Secretary of Agriculture, who made and 
signed the order of June 14, 1933, herein was not personally present 
when any of the testimony herein was taken and did not hear any of 
said testimony given, nor, on information and belief, was such testi- 
mony, or any of it, read to or by him, either the testimony offered by 
the petitioner or by the defendants. 

(b) All of the testimony taken in the administrative proceeding 
herein was heard by John G, Brooke, an examiner of the Department 
of Agriculture. The petitioner offered the testimony of sixty-six wit- 
nesses. The respondents ofi'ered the testimony of forty-four witnesses. 
As to the testimony of each one of these witne.sses, the petitioner al- 
leges on information and belief that the Secretary neither heard it nor 
read it, nor had it read to him, nor read or examined any fair or ade- 
quate abstract, analj'sis, or synopsis thereof. 

(e) As to the testimony of each of the aforesaid witnesses, the peti- 
tioner alleges on information and belief that the Secretary did not 

examine or consider the same. 

(d) As to the testimony of each of the aforesaid witnesses, the peti- 
tioner alleges on information and belief that the Secretary did not 

judicially appraise the same. 

(e) In the course of the administrative heainngs before Examiner 
Brooke, the petitioner introduced one hundred thirty exhibits and the 
respondents introduced three hundred eighty-six. Petitioner alleges on 
information and belief as to each of these exhibits that the Secretary 
did not read it, did not have it read to him, nor did he read any fair 
or adequate abstract, analysis, or synopsis thereof. 

(f) As to each of said exhibits petitioner alleges on information 
and belief that the Seeretaiy did not examine or consider the same. 

(g) As to each of said exhibits petitioner alleges on information 
and belief that the Secretary did not judicially appraise the same. 

(h) At the conclusion of said administrative hearings before said 
examiner, petitioner demanded that the Secretary personally hear oral 
argument on its behalf. The Secretary failed and refused to hear oral 
argument. 

^(i) On or about the 25th day of May 1933, petitioner submitted a 
brief on the law and facts involved in said administrative hearings with 
the demand that the Secretary read and consider the same. Petitioner 
alleges on^ information and belief that the Secretary failed and refused 
to read said brief. 

tisee, §810. 
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(j) Petitioner further alleges on information and belief that the 
Secretary did not read any fair or adequate abstract, analysis, or 
synopsis of said brief. 

(k) Petitioner alleges on information and belief that the Secretary 
did not examine or consider said brief. 

(l) Petitioner alleges on information and belief that the Secretary 
did not judicially appraise the arguments contained in said brief. 

(m) At the conclusion of the administrative hearings before said 
examiner, petitioner demanded that a tentative report upon the evidence 
be prepared to which it might make exceptions prior to oral argument 
before the Secretary thereon. Petitioner’s demand was refused and no 
tentative report was ever prepared. 

(n) On information and belief, instead of personally considering 
the evidence and argument presented by petitioners and judicially ap- 
praising same, the said Secretary, without warrant or authority of law, 
delegated to one Rexford Gr. Tugwell, who purported to act in the 
premises as and in the place and stead of the Secretary of Agriculture, 
the powers and authority vested by laAV solely in the said Secretary, 
which powers and authority involved the exercise of legislative and 
judicial discretion and the determination of the issues with respect to 
the justice, reasonableness, and lawfulness of the rates and charges of 
this petitioner. Said purported appointment of said Tugwell as Act- 
ing Secretary of Agriculture to act in the place and stead of the said 
Secretary was unauthorized and illegal by reason of the fact that from 
the time he began to act until June 14, 1933, when the order herein 
was made, the said Secretary of Agriculture was in Washington, D. C., 
at his office in the Department of Agriculture, and at no time during 
said period was either sick, absent, or disabled from any other cause, 
in the perfoimanee of the official duties of Secretary of Agriculture,®* 

(5) FAILURE TO BECIDE IN ACCORDANCE WITH EVIDENCE®® 

Form ITo. 20 

A. The Commission based its findings of value upon alleged material and 
labor cost prices and trends obtained from various sources without plain- 
tiff’s knowledge, and not offered or introduced in evidence in any open hear- 
ing or made a part of the record in this ease and to which plaintiff never 
had access and as to which it had no opportunity, to cross-examine, explain 
or refute, as follows: 

1. Cost prices for several years allegedly fuimished by unidentified 
manufacturers of telephone equipment; 

2. The trend of land values allegedly ascertained from an examina- 
tion of tax valuations in certain of the large cities of Ohio, the names 
of which cities were undisclosed; 

32 Adapted from the amended com- the original complaint are set forth 

plaint in Morgan v. United States in 298 U. S., pages 474, 475. 

(1936) 298 U. S. 468, 80 L. Ed. 1288, 83 See § 314. 

56 S. Ct. 906. Pertinent provisions of 
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3. Building cost trends taken from the Engineering News Eeeord; 

4. Labor cost trends from the same publication; 

5. Ofchc't labor and material cost trends allegedly obtained from vari- 
ous undisclosed sources. 

B. The Commission having fixed the fair value of plaintiffs property 
as of June 30, 1925, thereupon erroneously used the price trends obtained 
from the sources above referred to in fixing the fair value of plaintiff’s 
intrastate property, for each of the years 1926 to 1933, both inclusive. 

C. The alleged facts so considered did not come from any official source 
which tlie Commission had the right to notice judicially. They were not pub- 
lished by any public authority, governmental or state. They were not intro- 
duced in evidence, and plaintiff had no opi^ortunity to examine or cross- 
examine as to such claimed proof or to explain or refute the same, or to 
show that such claimed price trends could not fairly be considered in de- 
termining the fair value of plaintiff’s x>i'operty. The Coinmission admittedly 
considered and gave controlling weight to such evidence not introduced in 
any hearing before it. 

D. By reason of these facts the Commission denied plaintiff the fair 
hearing reciuired by the Fourteenth (or Fifth) Amendment of the Constitu- 
tion of the United States, and due process of law in the irrocedure of the 
Commission, with the result that the Commission’s said order resulting there- 
from and dependent ujron said findings cannot be enforced without deirriving 
plaintiff of its property without due ijrocess of law in violation of the Four- 
teenth (or Fifth) Amendment of the Constitution of the United States.®^ 

b. Confiscation 35 

Form No. 21 

A. As of December 31, 1932, the cost of the property of plaintiff in the 
State of Maryland, used and useful in furnishing its intrastate telephone 
seiwice to the public and exclusively devoted to the rendition of that serv- 
ice, the cost of reproduction of said property less depreciation, and the fair 
and reasonable value of said property, respectively, are as follows : 

Cost of said property of plaintiff 
(including working capital and 
excluding going value) 

Cost of reproduction of said 
property (including working 
capital and going value) 

Cost of reproduction of said 
property less depreciation 
(including working capital and 
going value) 

34 Adapted from Ohio Bell Tele- 1093, 57 S. Ct. 724. 
phone Co. v. Public Utilities Gommis- 85 See § 323 et seq. 

Sion (1937) 301 U. S. 292, 81 L. Ed. 
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Fair and reasonable value of said 
property (including working . 
capital and going value) 

not less than $41,829,000 


The foregoing statements of cost of reproduction, reproduction cost less 
depreciation, and of fair and reasonable value, include nothing on account 
of the item of franchises, but do include the item of going value, the amount 
attributed to such item of going value being not in excess of 9% of the cost 
of reproduction, of 10.4% of the cost of reproduction less depreciation, and 
of 10.4% of the present fair and reasonable value of said property. 

The foregoing statement of cost of said property to the plaintiff includes 
nothing on account of any item of franchises or the item of going value. 

Said cost to plaintiff of its property used and useful in its intrastate 
telephone business in the State of Maryland has been diminished since De- 
cember 31, 1932, during the periods hereinafter mentioned, by the follow- 
ing amounts, being the net excess, during such loeriods respectively, of prop- 
erty removed from sei’viee over additional proiJerty acquired, viz. : 

January 1 to June 30, 1933, inclusive 

(net reduction) $112,495 

January 1 to October 31, 1933, 

inclusive (net reduction) $ 24,557 

January 1 to December 31, 1933, 
inclusive (net reduction) $ 821 

(Partly Estimated.) 


B. The plaintiffs net earnings derived from its intrastate telephone busi- 
ness within the State of Maryland, under its existing rates, stated as a 
per cent, annual return upon the fair and reasonable value of its property 
used and useful in furnishing said service and exclusively devoted to the 
rendering thereof, have been not in excess of the amounts and percentages 
set forth below. Said fair and reasonable value of plaintiff’s property 
averaged over the yearly period set forth below, is not less than the amounts 
there set forth for said respective yearly periods, and is based on the fair 
and reasonable value of plaintiff’s property as of December 31, 1932, from 
Avhieh have been deducted the amounts of net reductions of plaintiff’s prop- 
erty, average for said respective period aforesaid: 


Net earnings (depreciation 
allowance based on value) 

Value (averaged) 

Per cent, return, 
not in excess of 


Year 1932 

$ 2,391,785 

41,830,000 

5.8% 
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12 months 
ended 

June 30, 1933 

$ 2,222,984 

41,825,000 


Year 1933 
(Adjusted) 

$ 2,082,080 

41,763,000 


5.4% 


5.0% 
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C. The plaintiff’s net earnings derived from its intrastate telephone busi- 
ness within the State of Maryland, under its existing rates, stated as a rate 
per cent, annual return upon the cost to plaintiff of its property used and 
useful in furnishing said service and exclusively devoted to the rendition 
thereof, have not been in excess of the amounts and percentages set forth 
below. Said cost of plaintiff’s property is not less than the amounts set 
forth for the respective yearly periods, having been similarly averaged for 
such respective periods : 

12 months 

ended Year 1933 
Year 1932 June 30, 1933 (Adjusted) 


Net earnings (depreciation 
allowance based on cost) $ 2,316,729 
Investment Cost 44,832,023 


$ 2,152,144 $ 2,017,884 

44,826,494 44,764,596 


Per cent, return, not 
in excess of 


5.2% 4.9% 4.6% 


D. The telephone business of plaintiff 'within the State of Maryland has 
been conducted efficiently and economically durmg all the times herein 
referred to and is now' being so conducted. 

E. The fair annual rate of return w'hieh the plaintiff is entitled to earn 
ixnder rates imposed upon it by puldie authority is an amount equal to not 
less than 7%% upon the fair and reasonable value of its property used 
and useful in the rendition of the service covered by the rates in question, 
and upon any I’ate base computed fr*ora such fair and reasonable value. 

P. The rates of plaintiff for telephone service, heretofore established 
and now in force and effect, are not more than just and reasonable rates, 
and are not yielding to plaintiff in excess of a fair return. 

G-. Plaintiff’s net earnings derived from its intrastate teleijhone business 
within the State of Maryland, by said oi'dar of November 28, 1933, here 
complained of, are intended to be and will be reduced by not less than the 
sum of $1,000,000 per annum. Said order w'ill not permit plaintiff to earn 
a fair return upon the fair and reasonable value of its property within the 
State of Maryland, used and useful in furnishing to the public its intra- 
state telephone service and exclusively devoted to the rendition of that serv- 
ice. Said order is therefore unlawful and confiscatory in effect and is there- 
fore null and void, and the same if enforced would deprive plaintiff of its 
property without due process of law, and deny to the plaintiff the equal 
protection of the law's, in violation of its rights under the provisions of the 
Fourteenth Amendment of the Constitution of the United States. 

U. If said order is enforced and plaintiff is compelled to charge rates 
and make charges in compliance therew'ith, plaintiff, though practicing all 
reasonable economy consistent with adequate and efficient service to the pub- 
lic, will be prevented from earning any return in excess of 2.6% per annum 
upon the fair and reasonable value of its property in the State of Mary- 
land used and useful in furnishing to the public its intrastate telephone 
service, and exclusively devoted to the rendition of that service, and from 
earning any return in excess of 2.3% per annum upon the cost of said 
property. 
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I. Unless the defendants are restrained and enjoined as herein prayed, 
they will attempt to compel the plaintiff to comply with said order No. 24065, 
dated November 28, 1933, of the said Public Service Commission, and in 
the event of noncomplianee with it will attempt to enforce the penalties 
prescribed by the laws of the State of Maryland, and the plaintiff, its di- 
rectors, officers, agents and employees will be compelled to file amended 
schedules of rates and charges, as in said order provided, and will be deterred 
and prevented by the threat of said penalties from charging lawful rates 
and from charging any rates other than rates which will reduce the plain- 
tiff’s gross revenues by $1,200,000; and thereby the plaintiff will be forced 
to submit to the confiscation of its property without due process of law 
and in violation of its rights under the Constitution of the United States, 
as heretofore alleged, and will be subjected to great and irreparable loss 
and damage.®® 

c. Administrative Discrimination: Denial of Equal Protection®'^ 

Form No. 22 

A. Your petitioner is the owmer of certain coal land situate in the Town- 
ship of Cumberland in said County, which wms assessed by the Assessor 
of said Township in the fall of 1927 and returned to the Commissioners of 
said County, which coal as so assessed is showm in Exhibit “A" hereto at- 
tached and made a part hereof. 

B. Your petitioner duly appealed from the action of the said Assessor 
to the Board of Commissioners sitting as a Boai’d of Appeal for the Eevi- 
sion and Equalization of Assessments, and said Board on or about May 14, 
1928, over the objection of your petitioner, adjusted the valuation of all 
the IPittsburgh vein of coal (except what is termed “active coal”) in said 
Township at $260 per acre, which said valuation applied to your petitionei*’s 
said propeifiy as appears in the transcript of assessments in the Commis- 
sioners’ office as shown by Exhibit “B” hereto attached and made a pail; 
hereof. 

C. Said Assessors and Commissioners have systematically and intention- 
ally discriminated against your petitioner in favor of the owners of other 
property of the same class within said county by assessing the coal of your 
petitioner at a higher relative rate, to wit, one hundred per cent of its value, 
than the other classes of real estate, which are assessed at not to exceed 
thirty per cent of its value, and as a result of such administrative discrim- 
ination the said coal of your petitioner will be required to pay an unjust, 
unfair and undue proportion of the taxes applicable generally to all real 
estate in said county and township, thereby denying your petitioner the 
equal protection of the laws and due process of law in violation of the Four- 
teenth Amendment to the Constitution of the United States.®® 

36 Adapted from West v. Chesa- 88 Adapted from Cumberland Coal 

peake & Potomac Telephone Co. Co. v. Board of Eevision (1931) 284 
(1935) 295 U. S. 662, 79 L. Ed. 1640, XT. S. 23, 76 L. Ed. 146, 52 S. Ct. 48. 
55 S. Ct. 894. Administrative discrimination eases 

37 See §401 et seq. usually arise in state courts. 
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B. Ok Judicial Questions ^9 

Form No. 23 

A. Ill extending the benefits of the Act to said individuals as “emploj^ees” 
within the meaning of the Act (or in making any other legal error) the 
said Commission misconstrued and misapprehended the Act and exceeded 
its statutory powers. 

Form No. 24 

A. In altaching said conditions to said order, the said Commission ex- 
ceeded its -.fatutory poivers under the Act, in that the Interstate Commerce 
Act doe^ not (-(mfer power upon the said Commission to approve or author- 
ize a h‘ase except in accordance ivith the policie.s laid down in said Act, 
none of Avhich relate to said eonditions.^o 

Form No. 25 (In Mandamus Cases) 

A. The Commission having found reparation due but having declined 
to order payment thereof, is under a ministerial duty to make and enter 
an order in Dockets 24145 and 24G71 which shall direct payment by the 
defendants in said dockets to the plaintiffs herein as complainants in said 
doc'kets of all moneys paid by the plaintiffs herein as express charges on 
shipments moving between March 3, 1933 and December 28, 1933 in excess 
of 105 per cent, of the then applicable first-class freight rates, ivith interest 
at the rate of 6 per cent, per annum from the dates said charges Avere paid.^i 

Form No. 26 

A. The said Commission is under ministerial duty to take jurisdiction 
of the said eomplaint and to proceed to determine the issues therein in ac- 
eordanee with its duties under the Act.^® 


Form No. 27 

A. The Commission is under a ministerial duty to receive said e\ddenee 
excluded by it.^® 


C. On Administrative Questions 
1. Lack of Ultimate Findings 

Form No. 28 

A. In requiring the plaintiff by said order to equip its locomotives AAuth 
poAA'cu'-operated reverse gears in substitution for hand-operated reverse gears, 
the said Commission failed to make the quasi-jurisdictional findings of fact 
necessary to empoAver it to require the plainti:ffi to take such action. The 
Commission is empoAvered under the Act to direct that such action be taken 
only upon the basis of a finding of fact by the Commission to the effect 


See § 424 et seq. 

40 See United States v. LoAvden 
(1039) 308 U. S. 225, 84 L. Ed. 208, 
60 S. Ct. 248. 


41 See § 688. 

48 See § 695. 

43 See § 696. 

44 See § 550 et seq. 
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that hand-operated reverse gears cause unnecessary x^eril to life and limb, 
and no such finding has been made. The said order of the Commission 
therefore transcends its constitutional and statutory powers and is unlaw- 
ful, void and of no effect. 

Form No. 29 (A More Elaborate Form) 

A. The order is illegal, arbitrary and beyond the power of the Commis- 
sion, and hence void, because it is devoid of essential findings of fact. The 
eomiilaint alleges that all manually operated reverse gears are unsuitable 
and unsafe, and that a locomotive equipped with a gear cannot be operated 
in the service to which the same is put without unnecessary peril to life or 
limb, and on the basis of this allegation prays that the order of the Com- 
mission shall require power reverse gears, or other devices, to be placed 
upon all of these locomotives which are now equipped with manually oper- 
ated reverse gears in order that said locomotives may be placed in a safe 
and suitable condition for operation in compliance with the Boiler Inspec- 
tion Act. An essential finding of fact to support an order pursuant to such 
a complaint would be that all locomotives equipped with manually operated 
reverse gears are, because of that fact, unsafe and unsuitable for operation 
in the service to Avhich the same are put, and incapable of being operated 
without unnecessary peril to life and limb. The order of the Commission 
contains no such finding as to all locomotives equipped with manually ojiBr- 
ated reverse gears, and it contains no finding with respect to any one or 
more of such locomotives. That the Commission was of the opinion that 
the manually oi^erated reverse gear is not an inherently unsuitable and unsafe 
device, and lienee it could not make the finding above suggested, definitely 
appears from the Commission’s order which permits continued operation 
of approximately one-half of all locomotives now equipped with manually 
operated reverse gears.^^ 

2. Lack of Basic Findings 

Form No. 30 

A. The statement in the report of the said full Commission to the ef- 
fect that express rates were reasonable on the 120 per cent, basis up to 
November 7, 1933 is a mere conclusion insufficient as a finding because it 
is not supported by basic findings of constitutive facts particularly stated. 
(If possible add a second sentence as follows: On the contrary, basic find- 
ings in the Commission’s said report affirmatively show that said express 
rates were unreasonable insofar as they exceeded the 105 per cent, basis 
for the entire period from December 1, 1929 to November 7, 1933.) The 
Commission’s said order is therefore not based on a valid quasi- jurisdictional 
finding, exceeds the Commission’s constitutional and statutory powers, is 
arbitrary, and is void and of no effect; and cannot be given effect without 
depriving plaintiff of its proj)erty rvithout due process of law in violatioii 

45 Adapted from United States v. 46 See § 564 et seq. 

Baltimore & O. E. Co. (1935) 293 U. 

S. 454, 79 L. Ed. 587, 55 S. Gt. 268. 
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of the Fifth (or Fourteenth) Amendment to the Constitution of the United 
States.'^’^ 

3. Lack of Substantial Evidence -® 

Form Ko. 31 

The finding in the Commission’s Report to the effect that the express rates 
were reasonable prior to November 7, 1933 up to the 120 per cent, basis 
(or quote excerpt from finding) is not supported by substantial evidence, 
is arbitrary, transcends the Commission’s constitutional and statutory powers, 
and is void and of no effect. The Commission’s said order, being necessarily 
based upon said invalid finding, is therefore arbitrary, transcends the Com- 
mission’s constitutional and statutory powers, and is void and of no effect. 

V. RELIEF SOUaHT 

A. That a Statutoet Court Be Convened 
Form No. 32 

A. That upon the filing of this complaint the presiding judge of this 
court call to his assistance in the hearing and determination thereof two 
other judges, of Avhom at least one shall be a circuit judge, as prescribed 
in the Urgent Deficiencies Act^® of October 22, 1913, 28 USCA 43-48 (or: 
Section 266 60 of the Judicial Code, 28 USCA 380). 


B. That the Administrative Record Be Certified for Filing 

Form No. 33 

A. That the Board be required in conformity Avith section 10 (f) of the 
National Labor Relations Act, 29 USCA 160 (f), (or other appropriate 
statutory provision) to certify, within forty 61 days, for filing in this court 
a transcript of the entire record in the aforementioned proceedings before 
the Board upon which said order was entered. 


C. That Additional Evidence Be Taken 


Form No. 34 

A. That this Court enter an order requiring additional evidence to be 

taken before the Board relating to the matters alleged in paragraph 

hereof, and that such additional evidence be made a part of the transcript 
of the administrative jiroeeedings. 


47 Adapted from George Allison & 
Co., Ine. V. Interstate Commerce Com- 
mission (1939) 70 App. D. 0. 375, 107 
E. (2d) 180, ccrt. den. (1940) 309 
XT. S. 656, 84 L. Ed. 1005, 60 S. Ct. 
470. 


60 See § 672 et seq. 

61 See the following Circuit Courts 
of Appeal Rules: CCA 3, Rule 20(6); 
CCA 6, Rule 15(1); CCA 7, Rule 
36(1); where enforcement by the Na- 
tional Labor Relations Board is sought, 
under CCA 7, Rule 35(2), the tran- 
script should be filed Avitliin ten days. 


48 See § 575 ct seq. 

49 See § 633 et seq. 
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D. That Enforcement of Order Be Enjoined 


Form Fo. 35 

A. That said order IsTo. 24065 dated November 28, 1933 be decreed to 
be confiscatory and unlawful and in violation of the Constitution of the 
United States, and that said order be decreed to be void. 

B. That defendants, and each of them, and all other persons, be tempo- 
rarily®^ and permanently restrained and enjoined from any attempt to 
compel plaintiff, its officers, agents or employees, to obseiwe or put in force 
on January 1, 1934, or to observe or keep in effect thereafter, any schedule 
of rates and charges for telephone service reducing the revenue of plaintiff, 
as required by said order of November 28, 1933, No. 24065.®® 

E. That Commencement op Judicial Review Operate as a Stay of 
Administrative Order 

Form No. 36 

A. That this court specifically order that the filing of this petition for 
review shall operate as a stay of the Commission’s said order ( add, if elabora- 
tion is deemed desirable) and that until final disposition of this ease the 
enforcement of the Commission’s said order shall be enjoined and restrained 
and its effect suspended. 


P. That Defendants Be Enjoined from Enforcing Penalties 

Form No. 37 

A, That the defendants, and each of them, and each of their servants, 
agents and employees, and all other persons, be temporarily and permanently 
restrained and enjoined from taking or initiating any steps or proceedings 
against plaintiff, its officers, agents, or employees, or any of them, to en- 
force any penalties or any other remedy for disregarding the requirements 
of said order No. 24065, dated November 28, 1933.®® 


G-. That Order Be Vacated and Set Aside®® 

Form No. 38 

A. That said order No. 24065, dated November 28, 1933, be decreed to 
be arbitrary and unlaAvful and in violation of the Fifth Amendment (or other 
provision) of the Constitution of the United States, (or, in excess of the stat- 
utory powers of said Commission), and that said order be vacated, annulled 
and set aside, and decreed to be void and of no effect. 


62 See § 672 et seq. 

6S Adapted from West v. Chesa- 
peake & Potomac Telephone Co. (1935) 
295 U. S. 662, 79 L. Ed. 1640, 55 S. 
Ct, 894. 

64 See § 49. 


66 Adapted from West v. Chesa- 
peake & Potomac Telephone Co. 
(1935) 295 U. S. 662, 79 E. Ed. 1640, 
55 S. Ct. 894. 

,86Eor use where an injunction is 
not desired. 
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H. That Mandatory Relief Be Granted 5? 

Form No. 39 

A. That a mandamus order be issued out of this court directed to the 
Interstate Commerce Commission commanding it to make an order or orders 
in Dockets 24145 and 24671 which shall direct payment by the defendant in 
said dockets to the plaintiffs herein as complainants of said dockets of all 
moneys paid by plaintiffs herein as express charges on shipment moving 
between December 1, 1929^ and December 28, 1933, in excess of 105 per cent., 
up to and including 120 per cent., of the then applicable first class freight 
rates, with interest at the rate of 6 per cent, per annum from the dates said 
charges were paid.®® 

I. Further Relief 

Form No. 40 

A. That the plaintiff have such other, further and different relief as 
may be just and ecpiitable in the iiremises. 

Form No. 41 

B. (Upon petilion for review under specific statutory provisions :) That 
this Honorable Court exercise its jurisdiction over the parties and the sub- 
ject matter of this petition and grant to petitioner such other and further 
relief in the premises as the rights and equities of the cause may require. 

APPEAL FROM DECISION OF THE FEDERAL COMMUNICATIONS 
COMMISSION UNDER 47 USCA 402(b) 

I. NOTICE OF APPEAL 

Form No. 42 

In United States Court of Appeals 
for the District of Columbia 
Sanders Brothers Radio Station, 
a Corporation, 

Appellant, No. 7087 
V. Notice of Appeal 

Federal Communications Commission, 

Appellee, 

Sanders Brothers Radio Station, an Illinois Corporation and licensee of 
Radio Broadcast Station WKBB, East Dubuque, Illinois, hereby gives notice 
of its appeal from a decision of the Federal Communications Commission, 
rendered July 2, 1937, granting an application of Telegraph Herald for a 
construction permit authorizing the construction and operation of a radio 
broadcasting station at Dubuque, Iowa, on 1340 ke., 500 watts, daytime only. 
On August 10, 1937, the appellant filed with the Commission a petition for re- 

57 See § 688 et seq, F. (2d) 180, eert. den. (1940) 309 

58 Adapted from George Allison & U. S. 656, 84 L. Ed. 1005, 60 S. Ct. 
Co., Inc. V. Interstate Commerce Com- 470. 

mission (1939) 70 App. D. C. 375, 107 
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hearing of said decision of July 2, 1937, eifective July 27, 1937, granting 
the application of Telegraph Herald, and on December 8, 1937, appellant’s 
petition for rehearing- was denied by the Commission. 

In support of its appeal appellant assigns the reasons hereinafter set 
forth : 

Statement of Keasons for Appeal 

1. The Commission erred in finding that granting said application will 
serve public convenience, interest and necessity. 

2. The Commission erred in failing to find that the operation of the 
station proposed by the Telegraph Herald will result in financial and economic 
injury to appellant, will impair the service rendered by appellant to its 
listening audience, and will jeopardize the ability of appellant to serve the 
public convenience, interest and neees.sity, as prescribed by law.®® 

3. The Commission erred in finding that there was a local need for the 
station proposed by the Telegraph Herald. 

4. The Commission erred in finding that the Telegraph Herald had the 
necessary financial standing to operate a radio station. 

Wherefore, appellant prays that this court enter judgment reversing said 
decision of the Commission and granting such other, further and different 
relief as to the court may seem just and proper.®^ 

Sanders Bro'di-iers Eadio Station 

By 

Attorney 

(Address) 

II. NOTICE or INTENTION TO INTERVENE 
Form No. 43 

In United States Court of Appeals 
for the District of Columbia 
Sanders Brothers Radio Station, 
a Corporation, 

Appellant, 

V. 

Federal Communications Commission, 

Appellee. 

Comes now the Telegraph Herald, a corporation organized and existing 
under the laws of the State of Iowa, by its attorney, and i^ursuant to section 
402(d) of the Communications Act of 1934, as amended, files this Notice of 

59 These may be stated as in the Federal Communications Commission 

specifications of error previously set (1939) 71 App. D. 0. 231, 109 F, (2d) 
forth, and are the equivalent of 668. 

“assignments of error,’' Missouri 61 Adapted from Federal Communi- 
Eroadeasting Corp, v. Federal Com- cations Commission v. Sanders Bros, 
uiunieations Commission (1938) 68 Eadio Station (1940) 309 U. S. 470, 

App. D. 0. 154, 94 F. (2d) 623, cert. 84 L. Ed. 869, 60 S. Ot. 693, rehearing 

den. 303 U. S. 655, 82 L. Ed. 1115, 58 denied 309 TJ. S. 642, 698, 84 L. Ed. 

S. Ct. 759. 1037, 60 S. Ct. 693. 

60 See Florida Broadcasting Co. v. 
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Intention to Intervene in the abo^^-entitled proceeding, and in support 
hereof, respectfully submits the following: 

Statement of Interest 

1. The said cause is an appeal under section 402(b) of the Communica- 
tions Act of 1934, as amended, from a decision of the Federal Commu- 
nications Commission rendered July 2, 1937 (Commission Docket No. 3967), 
gi-anting an application of this intervener. Telegraph Herald, for a permit 
to construct a radio broadcasting station to operate daytime only in Dubuque, 
Iowa, on 1340 Kilocycles with 500 watts power. The call letters KDTH were 
assigned to the proposed station. 

2. The appellant appeared as a respondent in the proceeding upon the 
application of this intervener before the Commission, from whose decision 
the appeal was taken in the above-entitled cause. 

3. This intervener is interested in the appeal in said cause to the extent 
that a reversal or modification of the decision of which appellant complains 
would aggrieve it and adversely affect its interests for the reason that it 
would thereby be deprived of the pei’mit which it now possesses to construct 
station KDTH by virtue of the action of the Commission in granting its 

application.^^ 

Telegraph Herald, Intervehee, 

By 

Attorney 

(Address) 

(Add verification of nature of interest.) 

62 Adapted from Federal Communi- 84 L. Ed. 869, 60 S. Ct. 693, rehearing 
cations Commission v. Sanders Bros, denied 309 U. S. 642, 698, 84 L. Ed. 
Radio Station (1940) 309 TJ. S. '470, 1037, 60 S. Ct. 693. 
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Table of Constitutions 


[eBFERENCES are to SECTION'S] 


Oonstitution of the United States 


Article I 

Article III 

Fourth Amendment. ... 

Fifth Amendment 

Fourteenth Amendment. 


11 

41, 47, 53, 59, 91, 252 

61 

77 

77 


Constitution of Oklahoma 


Article IX, Section 3 45 

Article IX, Section 22 794 

Article IX, Section 23 820 



Table op References to the Presi- 


dents Reorganization Plans 

OF 1939 AND 1940 

[eEPERENCES ABE TO SECTIONS] 

President’s Reorganization Plan of 1939 


No. I, §201 129 

No. II, §4 Ill, 123 

President’s Reorganization Plan of 1940 

No. Ill, §2 102 

No. Ill, §6 97 

No. Ill, §7 96 

No. IV, §7 96 

No. V, §1 97 
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Table of Statutes Referred to by 


Popular Name 


[references are to sections and forms] 

Agricultural Adjustment Acts, 1933-1937, 7 USCA 601-659 

63, 168, 169, 210, 438, 623, 736, 794,850 

Agricultural Adjustment Act of 1938, 7 USCA 1281-1407 

121, 168, 169, 554, 617, 626, 685, 736, 850 

Agricultural Marketing Agreement Act of 1937, 7 USCA 601, 602, 608a- 
608e, 610, 612, 614, 624, 671-674 63, 210, 438, 617, 623,850 


Banking Act of 1933, 12 USCA 221-263 107 

Banldng Act of 1935, 12 USCA 221-263 107 

Bituminous Coal Act of 1937, 15 USCA 828-851 Ill, 123, 736, 851 

Board of Appeals, United States Patent Office, 35 USCA 57 et seq 115, 848 

Boiler Inspection Act, 45 USCA 22-34 110,551 

Bridge Act of 1906, as amended, 33 USCA 491-523 126, 607, 736, 853 


Civil Aeronautics Act of 1938, 49 USCA 401-682. .. .96, 607, 736, 825,833 

Clayton Act, 15 USCA 12-27 96, 103, 107, 109, 110, 147, 834 

Commodity Exchange Act of 1932, 7 USCA l-17a. . .57, 99, 121, 247, 607, 850 

Communications Act of 1934, as amended, 47 USCA 151-609 

36, 44, 46, 103, 106, 568, 600, 607, 617, 643, 840, Form No. 42 

Compensation for Injuries to Employees of the United States, 5 USCA 

751-796 

Connally “Hot Oil” Act of 1935, 15 USCA 715-715Z 

Cotton Standards Act, 7 USCA 51-65 

Court of Claims, 28 USCA 241 et seq 

Court of Customs Appeals, 28 USCA 301 et seq 

Economy Act of 1933, 5 USCA 30a, 130, 132, 485; 38 USCA 701-721 

122,135 

Embargo Act of 1794, 1 Stat. 372 26 

Emergency Railroad Transportation Act of 1933, expired June 17, 1936; 

48 kat. 211, 954, 49 Stat. 376; 49 USCA, former sections 250-268. . . 643 
Expediting Act of 1903, as amenkd, 15 USCA 28, 29 634 

Fair Labor Standards Act of 1938, 29 USCA 201-219 57, 93, 736, 831 

Federal Alcohol Administration Act, 27 USCA 201-212 . .102, 736,839 

Federal Communications Act of 1934, see “Communications Act of 1934,” 
supra. 

Federal Food, Drug and Cosmetic Act, 21 USCA 301-392 121, 736, 850 
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[eepisbences abb to sections and forms] 

Federal Power Act, 16 USCA 791a-825r 

57 , 105, 245, 607, 613, 644, 736, 825,841 


Federal Eeseiwe Act, as amended, 12 USCA 221-263 107 

Federal Seed Act, 7 USCA 1551-1610 121,850 

Federal Trade Commission Act, 15 USCA 41-58 


34, 57, 73, 109, 141, 143, 147, 438, 607, 617, 619, 823, 825,843 

Government Contracts, see “Public Contracts Act,” infra. 

Government Employees, Compensation for Injuries, see “Compensation 
for Injuiies to Employees of the United States,” supra. 

Grain Futures Act, see “Commodity Exchange Act,” supra. 

Grain Standards Act, see “United States Grain Standards Act of 1916,” 
infra. 

Hepburn Act of 1906, 49 USCA 1, 6, 11, 14-16a, 18, 20, 41 110, 634 


Immigration Act of 1917, 8 USCA 1 et seq 97, 264, 269, 311 

Immigration, Bureau of, 8 USCA 100-181 97, 269, 285, 311,522 


Inland WaterAvays Corporation Act of 1924, 49 USCA 151-156 643 

Intereoastal Shipping Act, 1933, as amended, 46 USCxi 843-848 132, 133 

Internal Revenue Code, 26 USCA 1100 et seq.. . .94, 98, 607, 721, 736, 832, 835 

Interstate Commerce Act, 49 USCA 1-27 

14, 17, 33, 57, 110, 137, 200, 321, 356, 392, 430, 459, 506, 

552, 568, 569, 587, 595, 600, 607, 617, 619, 634, 697, 731, 758, 824, 844 

Investment Advisers Act of 1940, 15 USCA 80b-l through 80b“21 

127, 607, 736,854 

Investment Company Act of 1940, 15 USCA 80a-l through 80a-52... 
, 127, 607, 736, 825,854 

Johnson Act (relating to injunctions) 28 USCA 41 (1), 41 (la) 

231, 232, 235, 628, 671 

Judiciary Act of 1937, 28 USCA 17, 349a, 3S0a, 401 247, 643, 683,816 

Longshoremen’s and Harbor Workers’ Compensation Act, 33 USCA 
901-950 131, 281, 314, 548, 607, 825,858 

Merchant Marine Act of 1920, as amended, 46 USCA 861-889. . , .86, 132, 133 

Merchant Maiane Act of 1928, as amended, 46 USCA 891-891y. 132 

Merchant Marine Act of 1936, as amended, 46 USCA 1101-1279 

57, 86, 132, 607,643 


Motor Carrier Act, 1935, 49 USCA 301-327 110,643 

National Labor Relations Act, 29 USCA 151-166. . . . .57, 112, 174, 239, 


260, 292, 294, 298, 438, 510, 579, 583, 607, 617, 645-648, 736, 824, 825, 845 
National Prohibition Act, 41 Stat. 305, 27 USCA, former sections 1-64 

44,118 

National Railroad Adjustment Board, see “Railway Labor Act of 1926,” 
infra- 
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[referenctes are to sections and forms] 

Natm-al Gas Act, 15 USCA 717-717w 105, 245, 607, 736, 825,841 

Packers and Stockyards Act, 1921, 7 TJSCA 181-231 

121, 281, 313, 607, 643, 825,850 

Patent Appeals, see “Board of Appeals, United States Patent Office,’^ supra. 
Perishable Agricultural Commodities Act, 1930, 7 USCA 499a-499r, . . . 

121, 607, 643, 758,850 

Postal Laws, 39 USCA 258, 259 116 

Prohibition Act, see “ISlational Prohibition Act,” supra. 

Public Contracts Act, 41 USCA 35-45 124, 189, 607, 852 

Public Lands, 43 USCA 1-28, 104 123,607 

Public Utility Holding Company Act of 1935, 15 USCA 79-79z-6 

57, 127, 607, 736, 825,854 

Radio Act of 1927, 44 Stat. 1162, as amended, 45 Stat. 373, 45 Stat 1559, 

46 Stat. 844; repealed, 48 Stat. 1102 35, 36, 44, 45, 46, 106, 174 

Railroad Retirement Act of 1937, as amended, 45 USCA 228a-228r 

120, 607, 613, 669,849 

Railroad Unemployment Insurance Act of 1938, as amended, 45 USCA 

351-367 120,849 

Railway Labor Act of 1926, as amended, 45 USCA 151-163, 181-188 

110, 113, 114, 119, 256, 281, 443, 571, 607, 686, 824, 846, 847 

Railway Mail Pay Act of 1916, 39 USCA 524, 541 642, 714 

Reconstruction Finance Corporation Act, 15 USCA 601-617 86 

Revenue Act of 1936 (Title VII) 7 USCA 644-659 40, 168, 169, 794, 850 

Rivers and Harbors Act of 1899, 33 USCA 401 et seq 126 

Safety Appliance Acts, 45 USCA 1-16 110 

Securities Act of 1933, 15 USCA 77a-77aa. ... 57 , 127, 239, 607, 736, 825, 854 

Securities Exchange Act of 1934, 15 USCA 78a-7Sjj 

57, 127, 607, 736, 825,854 

Selective Training and Service Act of 1940, 50 USCA (App.) 301-318 

128,855 

Shipping Act of 1916, as amended, 46 USCA 801-842. . .86, 132, 133, 643, 859 


Social Security Act, 42 USCA 301-1307 120, 129, 607,856 

Sugar Act of 1937, 7 USCA 1100-1183 121, 723, 850 

Tariff Acts, 19 USCA 1330-1341 28, 607, 860 

Taylor Grazing Act of 1934, 43 USCA 315-315p 123 

Tea Appeals, Board of, 21 USCA 41-50. 30, 94, 95, 650 

Tennessee Valley Authority Act of 1933, 16 USCA 831-831dd 86 

Texas Revised Civil Statutes, Ailicle 6059.. 761 

Texas, Vernon’s Ann. Civ. St. of, Article 6008, §§ 11, 12 314, 582 

Textile Foundation Act, 15 USCA 501-506 86 

Tobacco Inspection Act, 7 USCA 511-511q. 607 

Tolls on Bridges over Havigable Watei’s, 33 USCA 503-507. 126 

Trading with the Enemy Act, 50 USCA (App.) 1-31 29 


Transportation Act of 1920, 49 USCA 1-6, 10-l5a, 16-18, 19a, 20, 20a,, 
25-27, 71-74, 76-78, 141, 142 ; 45 USCA, former sections 131-146 
119, 202 
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[repeeences are to sections and forms] 

Transportation of Explosives Act, 18 USCA 382-385 110, 643 

Trust Indenture Act of 1939, 15 USCA 77aaa-77bbbb 57, 127 

Tucker Act, 28 USCA 41 (20), 251 et seq 92 

United States Cotton Standards Act, see “Cotton Standards Act,” supra. 

United States Customs Court, 19 USCA 1518 130 

United States Employees’ Compensation Commission, 5 USCA 778 131 

United States Grain Standards Act of 1916, 7 USCA 71-87 121,595 

United States Shipping Board Merchant Fleet Corporation, 46 USCA 

810a 86 

United States Tariff Commission, see “Tariff Acts,” supra. 

Urgent Deficiencies Act of 1913, 28 USCA 41 (8) (27) (28), 43-48 

92, 192, 194, 

619, 632, 633-644, 713, 717, 720, 723, 724, 726, 799, 812, 844, Fonn No. 1 

Valuation Act, 49 USCA 19a 14, 110, 200, 321, 587, 697,758 

Vernon’s Ann. Civ. St. of Texas, see “Texas,” supra. 

Veterans’ Admini.stration, 5 USCA 736a; 38 USCA 11-llg, 133, 612, 

613, 705 92, 135, 607 

Wagner Act-see “National Labor Relations Act,” supra. 

Walsh-Healey Act, see “Public Contracts Act,” supra. 
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States Code and the Judicial Code 


[BEPERENCES ABE TO SECTIONS] 


6 USOA 
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Account 

administrative question, proper forms of, 538. 
difficulty of using forms prescribed, 602. 
foiTus of account must not be arbitraiy, 600, 
good morals, forms prescribed must be consistent with, 601. 
judicial question, whether regulations prescribing forms of account 
fundamentally inappi-opriate, 454. 
prescription of unifonn system of, 16. 

Administrative Action 

threats of, a question of fact, 251. 

Administrative Agencies 

general treatment, 82-139, 
action involving more than one agency, 147, 148. 
advisoiy agencies, 88. 
application of the law by, 52. 
appointed by law and informed by experience, 6. 
biased employees may not be relied upon, 605. 
body of exports, 6. 
ehaxged with i>olicy of the law, 51. 
composition of, a judicial question, 435. 
coordinate action by different agencies, 147. 
deliuitions, S3, 

‘‘department,” should not be identified as, 91. 

do not exercise judicial power, 52. 

enforcement of orders of, general treatment, 617-624. 

execuii\’e departments distinguished, So. 

federal agencies, general treatment, 91-135. 

government coi’porations distinguished, 86. 

head of an Executive Department may act as, 83. 

hisiorical evolution, 82. 

judicial functions, may not exei*eise, 41. 

legislative powers, 83. 

locaiion of, us legal entity, 725. 

may exercise constitutional executive powers, 84. 

ministerial powers, S3. 

neilher political nor executive, 51. . 

not like judicial bodies, 41. 

power of, exceeds and differs from judicial power, 6. 
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Administrative Agencies — continued 

powers not conferred may not be exerted under guise of exercising a 
lawful power, 566. 

practical basis for development of, 6. 
quasi-judicial jurisdiction, 51. 
quasi-legislative jurisdiction, 51. 
relationship to executive, 141. 
relationship to judiciary 

general ti’eatment, 142-146. 
agency not comparable to lower court, 145. 
compared to fact finding agencies in judicial proceedings, 143. 
courts and agencies interdependent and coordinate, 144. 
differences between courts and agencies, 146. 
relationship to legislature, 140. 
retroactive validation by Congress of action of, 148. 
special functions, 89. 
state agencies 

general treatment, 136-139. 
enforcement of orders, 621. 
federal requirements for, 137. 
may exercise police power, 138. 
transfer of functions to different agency, 148. 
which determine questions of private right only, 90. 
which determine questions of public right, 90. 
which determine questions of public right against private right, 90. 
which disburse gi’atuities, 89. 

Administrative Construction 

general treatment, 475-488. 
acquiescence of interested parties 
importance of, 482. 
must have received, 481. 

additional weight of, where affinnative indications of legislative ap- 
proval, 480. 

amendment of statute, effect of, 488. 

binding on agency, 477. 

change in construction, 488. 

conditions must be similar upon reenactment, 485. 

consistent with statute, must be, 478. 

definition, 476. 

distinguished from finding on administrative question, 477. 

evidenced by statements in briefs or argument of counsel, 443. 

evidenced by statements in report or opinion, 443. 

evidenced by testimony of witnesses in judicial proceeding, 443. 

how disclosed, 477. 

inaction does not constitute, 477. 

material change on reenactment, 484. 
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Administrative Construction— contimied 
may not amend or extend statute, 478. 
may not conflict with statute, 478. 

never material if plainly erroneous or meaning of statute is clear, 478. 
not significant where not made by agency charged with administerin? 
si a tide, 477. 

of ambiguous statute, has persuasive force, 479. 
jiraoUcal situation re.sjoonsible for, 475. 

])rospe(‘tive application of, 488. 

reasons for rule giving weight to administrative construction, 482. 

reenactment, effect of, general treatment, 483-486. 

regulations, see also Regulations of Agencies. 

retroactive application improper, 493. 

ruling not, Avhere not disclosed, 477. 

settled 

must be, 479, 481. 
must be pi-ior to reenactment, 486. 
statutory incorporation of construction, effect of, 487. 
uniform, must be, 481. 
weight to be given, is judicial question, 477. 
what constitutes, 477. 

when considered acceptable to legislature, 482. 
where meaning of statute is clear, 478. 
where plainly erroneous, 47S. 

Administrative Decision 

general treatment, 73-75. 

analogy of legislative decision of constitutional questions, 75. 
as product of administrative procedure, 7. 
effect on administi-ative law, 75. 
never binding, 74. 

pi'iraary jurisdiction, practical basis of, 220. 

primary jurisdiction respecting judicial questions, 219-225. 

procedural nature of the function, 73, 

.statutory basis, 73. 

Administrative Determination 

general treatment, 66-72. 
may be I’eeunsidered, 69, 
quasi-ju(li<'ial determinations, 70. 
c(nasi-legislative dedenninations, 71. 

quasi-h'gislative determinations limit future quasi- judicial determina- 
tion.s, 72. 

not res judicata, 69. 

relaie to administrative questions, 66. 

Administrative Determinations 

see DETEinriNATiONs of Fact. 
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Administrative Directions 

see Administrative Sanctions; Orders or Agencies. 
Administrative Discrimination 

see Denial or Equal Protection: Administrative Discfeimina- 

TION. 

Administrative Pinality 

general treatment, 509-520. 

a general doctrine as to basic requisites of proof, 513. 

administrative matters not to be determined on judicial review, 520. 

applies even tliougb no order made, 512. 

bases of doctrine, 511. 

importance of, in establishing agencies, 6. 

inapplicable to arbitrary determinations, 597. 

judgment of court may not be substituted for that of agency, 519. 

legislative matters excluded from judicial province, 515. 

miscellaneous statements, 510. 

motive of agency not material on judicial review, 518. 

reasons of agency, not subject to judicial inquiry, 517. 

relationship to separation of powers, 3, 4. 

separation of powers, necessarily based on, 511. 

soundness of agency’s reasons not subject of judicial inquiry, 517. 

weight of evidence, excluded from judicial function, 516. 

when inapplicable, 514. 

Administrative Punctions 

may not be given to constitutional courts, 41. 

Administrative Investigation 

see Subpoenas Issued by Agencies. 
general treatment, 57-63. 
by state agencies, 58. 

compared to investigation by Congressional Committee, 14. 

elections as method of, 63. 

enforcement by mandamus or forfeiture, 60. 

Ashing expeditions not favored, 57. 
forms of account, 61. 
in general, 57. 

judicial questions involved on administrative demand for information, 57. 
limits on, 57. 

privileged communications, 57. 

power to investigate may be delegated, 14. 

referenda, 63. 

reports, 61. 

subpoenas, 59. 

valuation investigations, 14, 62. 
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Administrative Jurisdiction 
quasi- judicial functions, 51. 
quasi-legislative functions, 51. 

Administrative Law 
definitions, 1, 2. 

distinguished from other branches of Constitutional Law, 2. 
l^ractical basis for development of, 6, 

Administrative Legislation 

see Adi^iinistrative Construction ; Regulations op Agencies. 
Administrative Orders 

see Adaiinistuative Sanctions; Orders op Agencies. 
Administrative Procedure 

see also Administrative Proceedings; Judicial Questions; Pro- 
cedural Due Process. 
role in development of administrative law, 7. 

Administrative Proceedings 

general treatment, 149-155. 
absence of testimony by some parties no defect, 580. 
activity in legislative sphere, form of, 152. 
administrative procedure, validity of, a judicial question, 434, 435. 
application of constitutional criteria to, 7. 
argument must be considered, 315. 
burden of proof, 169. 

burden of proof and procedural due process, general treatment, 302. 

civil in nature, 150, 

composition of agency, 435. 

confusion caused by administrative procedure, 7. 

contrasted with judicial review, 152. 

desirability of exhausting admiuistx'ativ’^e remedies, 153, 

estoppel in, not by previous determination, 183. 

evidence 

see Procedural Dub Process. 
general treatment, 165-173. 

duty of deciding in accordance with, see Procedural Due Process. 
interim judicial remedy for failure to adduce, 173. 
privilege of introducing, see Procedural Due Process. 
right to notice and examination of, 297. 
uncontradicted, cannot be disregarded, 314. 
evidence must be considered, 314, 315. 
evidence must be recorded, 316. 
examiners, 174. 

bearing, general treatment, 163-174. 
hearsay evidence, 579. 
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Administrative Proceedings — continued 
importance of success in, 152. 

incompetent evidence, rejection or reception of, no denial of due process, 
305. 

initiation by agencies, 155. 

initiation by private litigants, 154. 

judicial notice, change in economic conditions, 171. 

judicial notice in, 170. 

judicial tradition, implications from, 156, 164, 168, 169, 170, 174, 
legal effect of institution of, 151. 

method or legal theory of proof a judicial question, 343. 
methods of agencies, genei'a! treatment, 342, 343. 
motions, 164. 
parties 

general treatment, 158-162, 
clerical errors in designation unimportant, 177. 
complaining parties, 159. 
defending parties, 160. 
intervening parties, 161. 
misjoinder, 162. 
pleadings 

general treatment, 156, 157. 
amendments, 157. 

common law requirements need not be met, 156. 
filing of complaint, legal effect of, 156. 
forms should resemble pleadings in judicial proceedings, 156. 
powers exercised, 7. 
practical aspects of, 152. 

practical desirability of making all possible proof in, 167. 
presumptions and procedural due process, general treatment, 301. 
presumptions in, 168. 

privilege of introducing evidence, general treatment, 303-308. 
procedural due process, see PROCEDumvL Due Process. 
quorum of agency, Avhat constitutes, a judicial question, 435. 
reargument, general treatment, 183-186. 

reasoning of agency, methods of, distinguished from methods of proof, 
342. 

reconsideration, general treatment, 183-186. 
record of evidence required, 316. 
referenda, 172. 
rehearing 

see Procedueil Due Process. 
general treatment, 183-186. 
right to, 185. 

when application may be made, 184. 
reopen, duty to, 186. 
reopening, general treatment, 183-186. 
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Administrative Proceedings — continued 

reopening and reconsideration part of legislative process, 183. 
rules of eAudenee not controlling, 150, 166, 279, 579. 

Statutes of Limitation, 280. 

Administrative Process 

general treatment, 51-81. 
administrative legislation, general treatment, 64, 65. 
contrasted with judicial process, 52. 
definition of, 51. 
five functions exercised, 56. 

focused primarily upon administrative questions, 52. 
general function to complete legislative proees.s, 51. 
judicial questions treated as incidental, 52. 
qualities of, 6. 

Administrative Questions 

see Determinations op Fact; Statutory Standards; contrast with 
Judicial Questions. 

administrative finality, doctrine of, see ADMiNiSTmiTivE Finality. 
court may not determine, 414. 
definition, 506. 

determination by exercise of legislative discretion, 68. 
determination in legislative discretion distinguished from quasi-judicial 
determination, 68. 

determination thereof a legislative function, 507. 

determination thereof completes legislative processes, 68. 

determination thereof constitutes bulk of work of agencies, 66. 

discretion exercised in detennining is legislative, 507. 

doctrine of administrative finality, see Administrative Finality. 

finding on, dislinguished from administrative eonstimetion, 477. 

general discussion, 506. 

judicial function, scope of, respecting, 508. 

judicial (pu'stions, distinguished from, 506. 

l(>gislative in character, 66. 

mailer of law, what eon.stitutes determination of, as, 521. 
mattm’ of law, what facts constitute question requiring deteimination, 436. 
nece.ssity of distinguishing from judicial and constitutional questions, 4. 
particular questions 

alien cases, in, 522. 

Board of Tea Appeals, 523. 
depreciation allowance, amount of, 549. 

Fair Labor Standards Act, under, 524. 

Federal Communications Act, under, 525. 

Federal Trade Commission Act, under*, 526. 

Interstate Commerce and related Acts, under 
general treatment, 527-539. 
account, proper forms of, 538. 
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Administrative Questions — continued 
particular questions — continued 

Interstate Commerce and related Acts, under — continued 
commodities included in published tariH, 535. 
discrimination, undue, 530. 
divisions of rates, 531. 
facilities, adequate provision of, 534. 
line haul rate, service included in, 532. 
miscellaneous questions, 539. 
practices of carriers, discrimination in, 530. 
practices of railway, reasonableness of, 529. 
prejudice, 530. 

public convenience and necessity, 537. 
public interest, whether act in, 536. 
rates 

discrimination in, 530 
just divisions of, 531. 
reasonableness of, 528. 
rules of carriers, discrimination in, 530. 
rules of railway, reasonableness of, 529. 
sendees, discrimination in, 530. 
tariff, commodities included in, 535. 
transportation property, 533, 
transpoi’tation services, 532. 

National Labor Relations Act, under the, 540. 
postal laws, under the, 541. 
public lands cases, 544. 
revenue acts, under, 542. 

Secretary of Agriculture, committed to, 543. 

Secretary of the Interior, committed to, 544. 

Securities Act and related statutes, under, 645. 
state statutes, under, 546. 
value, as to, 549. 

Veterans’ Administration, committed to, 547. 
worlimen’s compensation laws, under, 548. 
peculiarly suited for determination by agencies, 6. 
questions of fact not always, 506. 
relationship to separation of powers, 4. 
whether circumstantial facts found justify finding on, 436. 
whether questions administrative or judicial, fundamental analysis on 
judicial review, 250. 

Administrative Record 

general treatment, 752. 
effect of lad: of, on judicial review, 772. 
requirement of, 316. 
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Administrative Remedies 

see Exhaustion of Administrative Remedies ; Primary Jurisdic- 
tion; State Remedies; Statutory Administrative Schemes. 

Administrative Sanctions 

see Orders op Agencies. 
genei'al treatment, 76-81. 

“back pay” orders, 438. 

compliance with, does not render order moot, 211. 
constitutional limitations, subject to, 77. 
determine time of legislative action, 79. 
discretionary sanctions, 438. 
equivalent of judicial sanction, valid where, 439. 
examples, 76. 

may not be retroactive, 77. 
no power to imprison and punish, 81. 
powers implied, SO. 

recognition of union, order directing withdrawal of, 438. 
reinstatement orders, 438. 
reviewability of, 260. 

union contract, order to cease giving effect to, 438. 
validity of, 78. 

wliere not prescribed in terms by statute, 438. 
whether a,ppropriate for facts found, 437. 

Administrative Writings 

see Construction Questions; Judicial Questions. 
administrative constimetion ordinarily accepted, 443. 
when construction of a judicial question, 444. 

Administrator of Division of Public Contracts (Department of Labor) 
general treatment, 124. 

Administrator of the Wage and Hour Division 
general treatment, 93. 

Administrator of Veterans’ Affairs 
general treatment, 92, 135. 

Adversary Proceedings 

comparable to judicial px'oceedings, 150. 

eonclueted by administrative agencies, 52. 

hearing, see Procedural Due Process, subtitle “fair hearing.” 

implied judicial powers, 150. 

must accord with judicial tradition, 5. 

necessary to determine administrative questions, 67. 
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Adversary Proceedings — continued 

quasi- judicial in character, 5, 276, 277. 

executive officer, even though conducted by, 277, 
inherent requisites, 277. 

responsibility of executive officer as legislative agent, 277, 
subject to procedural due process, 5. 

Affiliates 

see Confiscation, subtitles “operating charges and expenses,” “rate 
base — valuation of rate base.” 
burden of proof as to prices paid, 732, 
judicial notice of relationship between, 767. 

Agricultural Adjustment Acts 

see the Table of Statutes, 

Agricultural Marketing Agreement Act 
see the Table of Statutes. 

Alien Oases 

administrative questions in, 522. 

Aliens 

see Attorney-General, 

Allocation of Property Located in More Than One State 

see Confiscation, subtitle “rate base — composition of rate base,” 
Annulment of Administrative Order 

see Suits to Set Aside Orders. 

Answers 

see Administrative Proceedings; Procedurb on Judicial Review, 
subtitle “answers.” 


Appeals 

see Judicial Review; Procedure on Judicial Review, subtitle 
“appeals.” 

Apportionment of Property Located in More Than One State 

see Confiscation, subtitle “rate base — composition of rate base.” 

Arbitrary Action 

general treatment, 596-606. 
account, in prescribing forms of, 600. 
accounts 

difficulty of using forms prescribed, 602. 
forms of, must be consistent with good morals, 601. 
biased employees of agency, reliance on, 605. 
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Arbitrary Action — continued 

change in conditions, effect of, 606. 
classifications which are arbitrary, 599. 

courts will not assume that administrative action will be arbitrary, 251. 

doctrine of administrative finality inapplicable to, 597. 

due process clause, condemned by, 597. 

elapse of time as causing, 606. 

general discussion, 597. 

judicial decision, failure to follow, 603. 

judicial question, ai'bitrariness a, 598. 

order so vague as to be arbitraiy, 604. 

precluded by doctrine of the supremacy of law, 3. 

precluded by the Constitution, 3. 

refusal to grant rehearing as, 185. 

statute may not confer arbitrary discretion, 10, 55. 

time, passage of, as causing, 606. 

Argument Before Administrative Agency 
considered, must be, 315. 
right to present 

see Procedural Due Process, subtitle “right to know and meet op- 
posing claims.” 

Assessors 

compared to administrative agencies, 143. 

Attorney-General 

administers functions of the Commissioner of Immigration and Natu- 
ralization, 97. 

Attorney-General's Committee on Administrative Procedure 
see the Table of Authorities. 
in general, 91. 

“Back Pay” Orders 

see Administrative Sanctions. 

whether names of employees and amounts due should be listed, a judi- 
cial question, 442. 

Banking Acts of 1933 and 1935 

see the Table of Statuotss. 

Basic Findings 

see Findings of Agencies. 

Biased Ofi5.cer or Agency 

see Procedural Due Process, subtitle “one who hears must be un- 
biased.” 
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Board of Appeals, United States Patent Office 
see the Table op Statutes. 

Board of General Appraisers 

see United States Customs Court. 

Board of Tax Appeals 

general treatment, 94 

validity of subpoena to Commissioner of Internal Revenue, 57. 

Board of Tea Appeals 

see ‘‘Tea Appeals” in the Table op Statutes. 
general description, 95. 
administrative questions committed to, 523. 

Board of Veterans’ Appeals 

general treatment, 135. 

Bond Issue 

exaction of exorbitant fee by state agency for approval of, 420. 

Bonds 

posting of, in rate eases, 736, 741. 

Bounties of Government 

see Gratuity Cases. 

British Constitution, 3 
Burden of Proof 

see Administrative Proceedings ; Procedural Dub Process ; Pro- 
cedure on Judicial Review. 

Burden on Interstate Commerce 

see Confiscation, subtitle “rate base — composition of rate base” ; 
Undue Burden on Interstate Commerce. 

Bureau of Immigration 

see Alien Cases; Commissioner op Immigration and Naturaliza- 
tion ; and “Immigration” in the Table op Statutes. 

Certificates of Agencies 

eonsti’uction of, by agency, 443. 
construction of, by court, 444. 

Certiorari 

general treatment, 705. 

Certiorari to Supreme Court 

see Procedure on Judicial Review, subtitle “appeals.” 
substantial evidence, lack of, must be presented by petition for, 577. 
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China, United States Court for, 47. 

Choctaw and Chickasaw Citizenship Court, 47. 

Citizenship Eights 

see Alien Cases; Deprivation op Citizenship Rights; Trial De 
Novo. 

Civil Aeronautics Act 

see the Table op Statutes. 

Civil Aeronautics Authority 
general treatment, 96. 

Civil Aeronautics Board 

general treatment, 96. 

Commissioner of Immigration and Naturalization 
general treatment, 97. 

Commissioner of Internal Revenue 
general treatment, 98. 

Administrator of National Prohibition Act, 118. 

validity of subpoena from Board of Tax Appeals to Commissioner, 57. 

Commissioner of the General Land Office 
general treatment, 123. 

Commissioners 

compared to administrative agencies, 143. 

Commodity Exchange Act 

see the Table op Statutes. 

Commodity Exchange Commission 
general treatment, 99. 

Communications Act of 1934 

see the Table op Statutes. ‘ 

administrative questions, under, 525. 
comstruction questions undei', 462. 
judicial questions under-, 462. 

Compensation Commissions 

state, general treatment, 139. 

Compensation for Injuries to Employees of the United States 

see the Table op Statutes, and United States Employees’ Com- 
pensation Commission, this index. 
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Competitors 

one may not complain of rates prescribed for, 420. 

Complaints 

see Procedure on Judicial Review, subtitle “complaints.” 
Compulsory Process 

see Procedural Due Process, subtitle “privilege of introducing 
evidence” ; Subpoenas Issued by Agencies. 

Conclusions of Law 

see Administrative Decision; Findings op Agencies; Judicial 
Questions; PBoaBDUBB on Judicial Review, 
required for interlocutory injunction under Judicial Code, section 266, 
738. 

Confiscation 

see Trial De Novo. 
general treatment, 323-399. 
administrative finality inapplicable on issue of, 339. 
administrative reasoning distinguished from legal methods of proof, 
342, 343. 

business, order which shifts to competing utility, 397. 

clear, necessity that ease be, 338. 

compensating errors, set-off of, 340. 

competition, no protection against, 335. 

contract, where parties bound by, 393, 

contract, where rates instituted pursuant to, 327. 

court may not fix rates, 339. 

eourPs function, limitation of, 339. 

courts will not assume confiscatory rate intended, 251, 

customers and utility, rights and relationship of, 325. 

definitions, 323. 

divisions, when order prescribing is confiscatory, 328. 

eiTors, set-off of compensating, 340. 

exists at date of tiial de novo, 329. 

experimental rate orders, 334, 

facilities, orders to extend, 394. 

facilities, orders to extend distinguished from rate orders, 395. 
fair return, 324. 

fixing of rates a legislative function, 339. 
franchises 

see subtitle “rate base— composition of rate base” infra, 
permissive, may be abandoned, 337. 
right to continue, burdens on, 393. 
future and past conditions must be considered in determining, 330. 
grade crossing elimination, orders directing, 396. 
gi’oss income, general treatment, 369. 
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Gonfiscatioii — continued 

poup of parties, difficulty in showing confiscation as to, 332. 
income, general treatment, 369. 

independent judgment of court, must be decided in exercise of, 336. 
investment required, 326. 
judicial question, 336. 
just comioensation, 324. 

legal theory of proof a judicial question, 343. 

limitation of court’s function, 339. 

nierel.y alleging denial of due process not enough, 338. 

method of proof of value a judicial question, 343, 

minor errors unimportant, 340. 

moment, maj^ exist at, 329. 

noncompensatory service may not be joined with profitable service, 333, 
none where variation in valuation insignificant, 328, 
operating charges and expenses 

general treatment, 370-384. 
actual expenditures necessary, 370. 
advertising expenses, 376. 

affiliates, cost of supplies or facilities purchased or leased from, 371, 
amounts primarily determined in business judgment of utility, 370. 
cost of supplies or facilities purchased or leased from affiliate, 371, 
costs, where extravagant or wasteful, 370. 
depletion allowance, 383. 

depreciation allowance, geneinl treatment, 377, 383. 
depreciation allowance, amount, 378. 

accrued depreciation, amount need not be same as, 380. 
depletion allowance, 383. 

depreciation reserve, funds in, may be used in utility’s discre- 
tion, 382. 

“straight line” method, 379. 

.superseded facilities, 381. 
unusual obsolescence, 381, 
developmental expenses, 376. 
donations, 374. 
dues, 374. 

extravagant costs may be cut, 370. 
legal expen.ses, 373. 
repairs, 375. 
sub,seriptions, .374. 
taxes?, 372. 

wasteful payments not included, 370, 
where ownership is joint, 384. 
operation, orders to eontinne, 393. 

opportunity for exercise of independent judgment by courts essential, 
43. , . 

orders to continue opei’ation, 393. 
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Confiscation — continued 

orders to extend facilities, 394. 

particular item or class of traffic, as to, 331. 

particular rates, question may be raised only respecting, 331. 

parties, should be shown respecting specific, 332, 

past and future conditions must be considered in determining, 330. 

period, may exist during, 329, 

pleading, 727, 728. 

practice, order directing continuance of, 393. 
presumption in favor of administrative conclusions, 338. 
procedural due process, distingTiished from, 341. 

profitable service may not be joined with noncompensatory service, 333. 
profits of past cannot sustain future confiscatoiy rates, 325. 
proof of, 777. 

rate of return, 779, 

results of test period for rates assailed, 778. 
questions may be raised respecting particular rates only, 331, 
rate base 

general treatment, 344-368. 
composition of rate base 

general treatment, 344-349. 
burden on Interstate Commerce, 348, 
contract may be included, 346. 
franchises excluded, 347. 
in general, 345, 

lease of public property excluded, 347. 
losses in past, sum representing, excluded, 347. 
particular items excluded, 347. 
particular items included, 346. 
patent rights included, 346. 

property in more than one state, allocation and apportionment, 
349. 

source of money used to pui’chase property immaterial, 345. 
state cases 

burden on Interstate Commerce, 348. 
property in more than one state, allocation and apportion- 
ment, 349. 

state rate cases, property in more than one state, 348. 
used and useful property, 345. 
utility property, peculiar nature of, 344. 
value which would make old rates confiscatory, may be correct 
value, 347. 

water rights included, 346. 
working capital included, 346. 
valuation of rate base 

general treatment, 350-368. 
administrative question, valuation as, 352. 
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Confiscation — continued 
rate base — continued 

valuation of rate base — continued 
affiliates, prices paid to, 360. 
appreciation, 368. 
book value, when taken, 353. 
cost of facilities, general treatment, 354-360. 
depletion, 367. 
depreciation, 366. 

factors considered, genei'al treatment, 354-368, 

fair market value, 351. 

formula, valuation not a matter of, 350. 

full and true value, 351. 

going concern value 

general treatment, 361-365. 
estimates, 365, 771. 

factors which indicate going concern value, 364. 
must be considered, 362. 
nature, 361. 

separate allowance not always necessaiy, 363. 
going value, 361, 

judicial question, valuation as, 351. 
land, 352, 

presumption of correctness of company's books and good faith 
of its managers, 353. 
price trend must be considered, 351. 
reproduction cost 

commodity indices, 359. 

cost of financing, 358. 

effect of change in physical conditions, 358. 

facilities no longer necessary excluded, 358. 

interest upon construction cost, 358. 

must be considered, 351, 354, 356. 

oi'ganization charges, 358, 

overhead charges, 358. 

particular factors excluded, 358. 

particular factors included, 358. 

price indices, 359. 

promoter’s remuneration, 358. 

time as of which reproduction cost will be considered, 357- 
rate of retux’n 

general treatment, 385-389. 
effect on confiscation, 385. 
estimates as to future return, 386. 
general standards for ascertaining, 387, 
integral factors, 385. 
method of computation, 385- 
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Confiscation — continued 

rate of return — continued 

minimum rate may not be confiscatory, 389. 
mixed question of law and fact, 385. 
place, elSeet of, 385. 

specific rates of return found confiscatory or nonconfiscatory, 388. 

time, effect of, 385. 

type of utility, effect of, 385. 

when adequate, 324. 

rates, fixing maximum and minimmn distinguished, 335. 
rates prescribed for others, cannot be shown fx*om, 33*2. 
reasoning of agency distinguished from methods of proof, 342. 
recapture cases, 392. 

service, profitable may not be joined with noncompensatory, 333. 
services 

orders to extend, 394. 

orders to extend, distinguished from rate eases, 395. 
single issue, a, 339. 

state eases, one federal question raised, 337. 
state court, extent of review of findings of fact of, 337. 
state must provide for independent judgment of court on constitutional 
question, 55. 

state rate eases, burden on Interstate Commerce, 348. 

statutoi’y provision for independent judgment of court on, essential, 41. 

tax eases, 398. 

tax cases, burden on Interstate Commerce, 399. 
temporary rate orders, 334. 
test of newly prescribed i-ate, value of, 334, 338. 
time as of which confiscation exists, 329. 

time, rates may be confiscatory at one time and not at another, 329. 

use of property, taking of, 323. 

utility and customers, rights and relationship of, 325. 

when opportunity for independent judgment of courts not provided, 43. 

Confrontation with Witnesses in Administrative Proceedings 

see Peocedueaij Due Process, subtitle “privilege of introducing 
evidence.’' 

Constitution of Oklahoma 

see the Table of Constitutions. 

Constitution of the United States. 

see the Table of Constitutions. 

Fifth Amendment 

see Due Pbocess. 

limits administrative sanctions, 77. 
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Constitution of the United States — continued 
Fourteenth Amendment. 

see Denial op Equal Protection: Administrative Discrim- 
ination; Due Process, 
limits administrative sanctions, 77. 

Fourth Amendment 

limits administrative subpoenas, 610. 

Constitutional Courts 

as such may be invested Avith judicial power only, 46. 

as such may not be invested with power of legislative review, 46. 

Constitutional Law 

distinguished from administrative law, 2. 

Constitutional Questions 

see Confiscation; Denial op Equal Protection; Administrative 
Discrimination; Due Process; Free Press, Deprivation op 
Right op; Free Speech, Deprivation op Right op; Procedural 
Due Process; Trial Db Novo. 
dependent upon facts, 4. 

necessity of distinguishing from administrative and judicial questions, 4. 
not subject to administrative finality, 4, 

Construction Questions 

administrative construction of administrative document binding on agency 
443. 

administrative writings, construction of, 443-448. 
administx’ative rvritings, construction of, how evidenced, 443. 
construction of report and order upon which their validity can be upheld 
preferred, 445. 

conti-aets, construction of, 473. 

dissenting' opinion may provide basis for construction, 448. 

documents, construction of, general treatment, 473, 474. 

order and report to be construed togethei’, 446. 

related reports to be construed together, 446. 

report and order to be construed together, 446. 

rules of carriers, construction of, 473. 

rules of the United States Senate, construction of, 443. 

state courts, power to construe federal orders, 447. 

statutes, construction of 

general treatment, 449-472. 
a judicial question, 449. 
tariffs, construction of, 473, 474. 

technical terms, construction of is within administrative province, 443. 
treaties, construction of, 473. 
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Construction Questions — continued 
under state statutes, 472. 
under the Communications Act, 462. 
under the Intex’state Commerce Act, 458-461. 

Contempt Proceedings 

see Procedure on Judicial Eeview, subtitle “contempt proceedings.” 
Contracts 

see Impaieino the Obligation of Contracts. 
construction of, 473. 

Cost 

see Confiscation, subtitle “valuation of rate base”; Procedure on 
Judicial Review. 

Cotton Standards Act 

see the Table op Statutes. 

Court of Appeals for the District of Columbia 
a constitutional court, 45. 

may be vested with both administrative and judicial jurisdiction, 45. 
Court of Claims 

see the Table of Statutes ; Suits for Sum op Money Only. 
in general, 47, 100. 

Court of Customs and Patent Appeals 
general treatment, 101. 

Court of Customs Appeals, 47. 

see the Table of Statutes. 

Court of Private Land Claims, 47. 

Courts of the Territories, 47, 

Criminal Prosecution 

see Suits to Restrain Criminal Prosecutions. 
for willful violations, 49. 
pending judicial review, 49. 

Criteria Set Up by Statute 

see Statutory Standards. 

Cross-Examination in Administrative Proceedings 

see Procedural Due Process, subtitle “privilege of introducing 
evidence.” 

Damages 

see Suits for Sum of Money Only. 
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Declaratory Judgment 

general treatment^ 707. 

Delegation of Legislative Power 
general treatment, 8-37. 
application to administrative regulations, 489. 
a requisite of administrative statutory schemes, 53, 
as foundation for administrative law, 8. 

broad standai’ds limited by concrete policies laid down in statute, 17. 
by state governments, 9. 

arbitrary discretion may not be conferred, 10. 
federal requirements, 10. 
delegates 

general treatment, 20. 

character of, may not change rules for delegation, 20. 

government official, 20. 

private party an improper delegate, 20. 

the President, 20. 

examples of valid delegation, general treatment, 26-37. 
findings I’eqiiired, 550. 

foreign alTairs, us to, broader powers may be delegated, 19. 
gratuity luises, 8. 
historical dt'velopmont, 20. 
legislative functiorm delegated 
alteration of tariff rates, 37. 
fixing of rates, 37. 
fixing prices of milk, 37. 
pn'scriliing division of rate.s, 37. 
setting standards for safety appliances, 37. 
not part of administrative layq 2. 
peculiar to the Ihiitcd States, 8. 

power ileh'gated not sulijcet to interference by executive, 3. 

})ower dtlegaled .^uhj'oct to limited interfei’enee by judiciary, 3. 

])ower to issue, licenses, IS, 
powi‘rs whicli may he delegated 

giuieral treatment, 11-19, 

esseuiiai legislative functions may not be delegated, 11. 
pt'iwej* of investigjition, 14. 
povrer to detea-iuino facts, 13, 17. 

subdolegati<m to division of agency, 17. 
power “to fill up the details,” 13, 15. 
powi'r to make regulations, 15, 490, 
pri'scri]>tion of imiform system of accounts, 16. 
re(|niremervt that standard for application of regulation be set forth, 8. 
reqaij'f'imuii that subject of regulation be defined, 8, 21. 

.'^lamhnals 

general treatment, 22-25. 
an e.^^sential requirement, 13. 
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Delegation of Legislative Power — continued 
standards — continued. 

“bituminous coal,” 17. 

broad standards do not have vague reference to public welfare, 17. 
broad standards require basic findings, 25. 
definition of, 22. 
effectuation of policy of act, 23. 
examples of adequate standards, 23. 
examples of inadequate standards, 24. 
effectuation of policies of act, 24. 

“event” of agreement, 24. 
findings as required by, 25. 

“in the public interest,” 23. 

“just and reasonable” rates, 17. 
must be factual, 17. 

“protection of investors,” 17. 

“public convenience and necessity,” 17. 

“public convenience, interest or necessity,” 23. 

“public interest,” 17. 
relationship to findings, 13. 
requirement of, 22. 

“undue discrimination,” 23. 

“unreasonable obstruction” to navigation, 17. 
substantial evidence, requirement of, 575. 
to the Federal Communications Commission, 36. 
to the Federal Radio Commission, 35. 
to the Federal Trade Commission, 34. 
to the Interstate Commerce Commission, 33. 
to the President 

Embargo Acts, 27. 

Tariff Acts, 28. 

Trading with the Enemy Act, 29. 
to the Secretaiy of Agriculture, 32. 
to the Secretary of the Treasury, 30. 
to the Secretary of War, 31. 

Denial of Equal Protection: Administrative Discrimination 
general treatment, 401-418. 

administrative questions, court may not determine, 414. 
administrative remedies must be exhausted, 404. 
arbitrary classification void, 401. 

certificates of convenience and necessity, discriminatory denial of, 417. 

classification, a matter of, 401. 

classifications which are arbitrary, 401. 

court may not determine administrative questions, 414. 

different types of property may be valued differently, 410. 

disci’imination, where not systematic, 409. 
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Denial of Equal Protection; Administrative Discrimination — continned 
diseriiniiiatory application of statute, 408. 
discriminatory denial of benefits of statute, 415. 
discriminatory enforcement of statute, 407. 
due process clause, 401. 

equitable relief, absence of remedy at law, 403. 

exhaustion of administrative remedies necessary, 404. 

federal agencies, equal protection and due process, 405. 

intentional, when, 402. 

juries, exclusion from as type of, 415. 

legal I'emcdy, adequacy of, 403. 

miscellaneous eases, 418. 

negro exclusion eases, general treatment, 415-417. 

procedure in relief from administi’ative discrimination in tax cases, 413. 

remedy at law, bearing on equitable relief, 403. 

right to trial de novo, 401. 

state agencies, by, 406. 

tax assessment, when not arbitrary, 412. 

tax valuation, no fixed rule, 411. 

valuation, different tyiies of proijerty may be valued differently, 410. 
voting, exclusion from, 416. 
when actionable, 402. 

Department of Commerce 

as successor to United States Shipping Board, 132. 
contains Civil Aeronautics Authority, 96, 122. 

property of, transferred to United States Maritime Commission, 132. 

Depositions in Administrative Proceedings 

PROCEDirRA.L Due Process, subtitle “one who decides must hear.” 

Deprivation of Citizenship Bights 
general treatment, 400. 

Determinations of Fact 

see AnjiiNiSTmvTivB Questions. 
by administrative agencies, 5, 52. 
by judicial proceedings, 5. 
by legislative courts, 5. 
duo process clause, effect of, 5. 
how delegable by Congress, 5. 

mode of determination, mtbiu power of Gongi-ess, 5. 
not exclusively within judicial power, 5. 
relationship to judicial po-wer, 5. 

Director of Bureau of Marine Inspection and Navigation 
general treatment, 122. 
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Discretion 

see Administrative Construction; Administrative Process; Ad- 
ministrative Questions; Regulations of Agencies. 
administrative, extends to entire legislative process, 507. 
character of, 507. 
controlled by reason and law, 68. 
involved where a duty is not free from doubt, 691. 
legislative discretion exercised in determination of administratiim ques- 
tions, 507. 

Discrimination 

see Denial of Equal Protection: Administrative Discrimina- 
tion; Undue Discrimination. 

District of Columbia 

see Court of Appeals for the District of Columbia. 
dual power exercised by Congress, 45. 

Division of Public Contracts (Department of Labor) 
general treatment, 124. 

Doctrine of Administrative Finality 

see Administrative Finality. 

Documents 

see Construction Questions. 

Drainage Districts 

administrative discrimination respecting, 418. 

Due Process 

see also Confiscation; Denial of Equal Protection; Adminis- 
trative Discrimination ; Procedural Due Process. 
responsibility for development of administrative law, 3. 

Economy Act of 1933 

see the Table of Statutes. 

Effectuation of Policy of Act, 23. 

see Administrative Sanctions. 

Electric Power Companies 
see Confiscation, 

Emergency Fleet Corporation 
general treatment, 87. 

Emergency Railroad Transportation Act of 1933 
see the Table of Statutes. 
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Enforcement of Administrative Orders 

see Suits to Enforce Administrative Orders. 

Enjoining of Administrative Orders 

see Suits to Set Aside Orders. 

Equity Jurisdiction, Ground of Essential 
general treatment, 663-667. 

Estimates 

see Expert Testimony; Procedure on Judicial Eeview. 

Evidence 

see Administrative Proceedings; Procedural Due Process; Pro- 
cisDURE ON Judicial Review; Substantial Evidence. 


Examiners 

see Administrative Proceedings; Procedural Due Process. 

Exhaustion of Administrative Remedies 
see also Primary Jurisdiction. 
general treatment, 226-245. 
administrative directions, respecting 
examples of rule, 22S. 
administrative questions, resiiecting. 
general treatment, 227-236. 
injunction against pursuit of state remedy, 236. 
state administrative remedies, rule stricter, 230. 
state judicial remedies, rule inapplicable, 231. 
state remedies, Avben doubt whether remedy legislative or judicial, 
232. 

•suits based on administrative action, rule applies, 229. 
claims against the United States, 54. 
judicial questions, respecting 

general treatment, 237-242. 
by complaining pax’ty, 238. 
by defending party 

general treatment, 239-242. 
constitutional questions, 240. 

estoppel against defending party not favored, 241. 
exceptions to rule, 242. 
general rule, 239. 
legislative review, 45. 
practical desirability of, 153. 
relationsbip to separation of powers, 3. 
state remedies 

judicial remedies, rule inapplicable to, 232. 
only a rule of comity, 234. : 
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Exhaustion of Administrative Remedies— continued 
state remedies — continued 

relaxation of rule, constitutional rights, 234. 
when there is doubt whether remedy legislative or judicial, 232. 
when administrative remedies are exhausted 
general treatment, 243-245. 
adequate steps must be taken, 244. 
rehearing, necessity for seeking, 245. 
when rule does not apply, 233. 

Expert Testimony 

general treatment, 767-771. 
estimates 

general treatment, 769-771. 
basis of estimate may be investigated, 770. 
going concern value, 771. 
expert must be properly qualified, 768. 

Expertise of Agencies 

as basis for giving weight to administrative construction, 482. 
as basis for more liberal procedural and evidentiary rules, 144. 
as basis for primary jurisdiction doctrine, 215. 

Fact 

see also Determinations of Fact. 
mixed questions of law and, see Judicial Questions. 

Fact, Determinations of 

see Administrative Questions ; Determinations of Fact. 

Fact, Questions of 

see Administrative Questions. 

Fair Hearing 

see Procedural Due Process, subtitle “fair hearing.” 

Fair Labor Standards Act 

see the Table of Statutes. 
administrative questions under, 524. 

Federal Alcohol Administration 
general treatment, 102. 

Federal Alcohol Administration Act 
see the Table of Statutes. 

Federal Civil Works Administration 

role of United States Employees’ Compensation Commission, 131, 
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Federal Gomiminications Act 

see “Communications Act of 1934” in the Table op Statutes. 

Federal Communications Commission 
general treatment, 103, 
power delegated to, 36. 
successor to Federal Radio Commission, 103, 

Federal Courts 

jurisdiction extends to determination of local questions, 716. 
state law, jurisdiction respecting questions of, general treatment, 715, 
716. 

Federal Deposit Insurance Corporation 
general treatment, 104. 

Federal Food, Drug and Cosmetic Act 
see the Table of Statutes. 

Federal Power Act 

see the Table op Statutes, 
suits to set aside orders under, 644. 

Urgent Deficiencies Act, similarity to, 644. 

Federal Power Commission 

general treatment, 105. 
investigatory powers, 57. 
suable only in District of Columbia, 725. 

Federal Radio Commission 

general treatment, 106. 
power delegated to, 35. 

superseded by the Federal Communications Commission, 106. 

Fedex'al Reserve Act 

see the TxVblb op Statutes. 

Federal Reserve Board 

general treatment, 107. 

Federal Rights 

decision of state court not conclusive as to, 622. 

Federal Rules of Civil Procedure 

see the Table op Feberal Rules op Civil Procedure. 
answers under, 731. 
effect on judicial review, 616. 
reference to simcial master, 735. 
requirement of opinion and findings, 738. 

983 



IsTBEx TO Text 


[rBI^ENCES ABE TO SECTIONS] 

Federal Security Administrator 
general treatment, 129. 

Federal Security Agency 
‘ general treatment, 129. 

Federal Seed Act 

see the Table of Statutes. 

Federal Tender Boards 

general treatment, 108. 

Federal Trade Commission 

general treatment, 109. 

court’s power to search for substantial evidence, extent of, 585. 

created to effectuate legislative policies, 51. 

enforcement of orders of, 618. 

findings of, illustrations as to, 560. 

investigatory powers, 57. 

power delegated to, 34. 

Federal Trade Commission Act 

see the Table oe Statutes. 
administrative questions under, 526. 
construction questions under, 463. 
judicial questions under, 463. 

Files of Administrative Agency 

not evidence unless introduced as such, 314, 

Findings of Agencies 

general treatment, 550-574. 
analysis of, necessity for, on judicial review, 553. 
appear from opinion or report, 444. 
basic findings 

general treatment, 564-574, 
background of requirement, 565. 
dissent by minority, legal effect of, 179. 
exception to rule, where no order made, 571. 
extent of requirement, 567. 
implication, may not be supplied by, 567. 
importance of requirement, 566, 
other phrases, 570. 

powers not conferred may not be exerted under guise of exercising 
a lawful power, 566. 
requirement of, 564. 

specifically required where ultimate finding general in nature, 568. 
statute, sometimes required by, 569. 
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Findings of Agencies — continued 
conclusion of law 
may be, 553. 
when a, 427. 

when erroneous will be overthrown by court, 436. 
constitutional requirement, a, 550. 
construction of, by agency, 443. 
construction of, by court, 444. 
delegation of legislative power requires, 550. 
ei'roneous decision of judicial question overthrown by court, 436. 
general discussion, 550. 
inferences from, 572. 

dissenting opinion may suggest doubt as to, 573. 
transportation eases, illustrations for, 574. 
judicial questions, decisions on, 436. 
may contain decisions of judicial questions, 427. 
powers not conferred may not be exerted under guise of exercising a 
lawful iMwer, 566. 

regulations of general application, not necessary for, 501, 554, 

required by standards, 25. 

separation of powers requires analysis of, 553. 

statutory requirements, examples, 552. 

sulistitution of judgment of court for that of agency, when appropriate, 
427. 

supremacy of law requix'es analysis of, 553. 
technicality, requirement not a, 550. 
ultimate lindings 

general treatment, 550-563. 
clear findings required, 551. 
condition precedent to administrative action, 551. 
express findings required, 551. 

Federal Trade Commission, examples as to, 560. 

findings not expressly relied upon may not be considered, 556. 

group findings, 557. 

illustrations of, examples, 559-563. 

implication, may not be supplied by, 551. 

inference, may not be left to, 551. 

Interstate Commerce Commission, examples as to, 561. 
judicial proceedings, analogy to findings in, 551. 
jurisdiction may not be exceeded, 558. 
kational Labor Eelations Board, examples as to, 562. 
one valid finding may suffice, 555. 
quasi-jurisdictional in character, 551. 

.state agencies, examples as to, 563. 
statutory requirements, examples, 552. 

Findings of Fact 

see Findings oi? Agencies*, PROOEaxiiEB on Judicial Review, sub- 
titles “findings of fact required,” and “injunctions.” 
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Franchises 

see Confiscation; subtitle “rate base — composition of rate base.” 

Free Press, Deprivation of Eight of 
general treatment, 422. 

Free Speech, Deprivation of Eight of 
general treatment, 422. 

Full Hearing 

see Procedural Due Process, subtitle “fair hearing.” 

Funds, Segregation of 

see Procedure on Judicial Review, subtitle “segregated funds”; 
Bate Cases, subtitle “disposition of segregated funds.” 

Gas Companies 

see Confiscation. 

Government Contracts 

see “Public Contracts Act,” in the Table of Statutes. 

Grain Futures Act 

see the Table of Statutes. 

Grain Standards Act 

see the Table of Statutes. 

Gratuity Cases 

exception to requirements for delegation of legislative power, 8. 
may be non-reopenable, 186. 
no judicial questions in, 426. 

Government Employees, Compensation for Injuries 

see “Compensation for Injuries to Employees of the United States” 
in the Table of Statutes. 

Habeas Corpus 

general treatment, 708, 709. 
res judicata, rules of inapplicable to, 709. 

Hearing 

see Procedural Dub Process, subtitle “fair hearing.” 

Hepburn Act of 1906 

see the Table of Statutes, 

Historical Cost 

see Confiscation, subtitle “rate base— valuation of rate base.” 
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Immigi'ation 

see Attorney-General; Commissioner of Immigration and Nat- 
uralization. 

Immigration Act of 1917 

see the IhuiLE op Statutes. 

Impairing the Obligation of Contracts 
g’eneral treatment, 421. 

Infliction of Penalties 

see Penalties, Infliction op; Suits for Penalties. 

Information, Power to Gather 

see ADAONisTRiiTiVE In\testigation ; Subpoenas Issued by Agencies. 

Injunction 

see lN.TDNCTiON to Restrain Agency prom Performing an Act; 
LIandamus; Procedure on Judicial Review; Remand to Ad- 
ministrative Agency; Suits to Set Aside Orders. 

Injunction to Restrain Agency from Performing an Act 

see Exhaustion of Administrative Remedies, subtitle “judicial 
questions, respecting,” 
general treatment, 704. 

Inland Waterways Corporation Act of 1924 

.see the Table op Statutes. 

Intercoastal Shipping Act 

see the Table op Statutes. 

Interlocutory Injunctions 

see Procedure on Judicial Review, subtitle “injunctions.” 

Interlocutory Judicial Review 

under the National Labor Relations Act, 64S. 
under tlie Securities Act and related statutes, 649. 

Internal Revenue Code 

see the Table of Statutes. 

Interpreter 

see Peocedue^ui Dub Process, subtitle “privilege of introducing evi- 
dence.” 

Interstate Commerce 

see Undue Burden on Interstate Commerce. 
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Interstate Commerce Act 

see the Table of Statutos, 

Interstate Commerce Act and Eelated Statutes 

administrative questions under, general treatment, 527-539. 

construction questions under, 458-461. 

judicial questions under, general treatment, 458-461. 

Interstate Commerce Commission 
general treatment, 110. 
disposes of bounty of Congress, 89. 
enforcement of order of, 619. 
findings of, illustrations as to, 561, 
importance in development of administrative laAv, 82. 
power delegated to, 33. 

procedure of, dissimilar from that of Federal Trade Commission and 
National Labor Relations Board, 110, 
quasi-legislative and quasi- judicial determinations, 71. 
rates, fixing past and future in single order, 72. 

Investigation 

see Administrative Investigation; Subpoenas Issued bt Agen- 
cies. 

Investment Advisers Act of 1940 
see the Table of Statutes. 

Investment Company Act of 1940 

see the Table of Statutes, 

Johnson Act 

see the Table of Statutes. 
limitations on federal equity jurisdiction, 671. 
limits jurisdiction of suits under Judicial Code section 266, 682. 

Judges 

see also One- Judge Coubts; Three- Judge Courts. 
compared to administrative agencies, 143. 

duty to state findings of fact and conclusions of law separately, 427. 
Judicial Code 

see the Table of Refekences to Judicial Code Sections. 

Judicial Notice 

see Administeati\T!! Peocebdings; Judicial Questions, subtitle 
“particular questions”; Peogedure on Judicial Review. 

988 



Index to Text 

[rEEEBENCES AKB to SECOnONS] 

Judicial Power, Exercise of 

general treatment, 41-50. 
appears to be exercised by agencies, 7. 
inajf not be diminished by Congress, 41. 
unimpaired by administrative decision of questions of law, 75. 

Judicial Proceedings 

see also Peocedure, on JuniciAL Eeview. 
conclusions of law and findings of fact should be separately stated, 427. 
findings of fact and conclusions of law should be separately stated, 427. 

Judicial Questions 

see also ADMiNis'rRATi\T3 Decisions; Constitutional Questions; 
contrast with Administrative Questions. 
administrative agencies, initial decision by, 425. 
administrative considerations immaterial, 428. 
administrative construction, weight to be given, 477. 
administrative decision of, possible weight, see Administrative Con- 
struction. 

administrative function and judicial questions, general treatment, 
424--430. 

administrative province, excluded fi-om, 425. 
always open for independent judicial decision, 4. 
binding decision only by appropriate court acting judicially, 7, 41. 
bounty cases, 426. 

bounty of government, questions of law involving, not, 424. 
court decision, always open for, 425. 

decision of by administrative agency ordinarily carries no weight, 425. 
definition of, 424. 

findings, which erroneously decide, overthrown by courts, 436. 
findings of agency may be decisions of, 427. 
grat iiities, questions of law involving, not, 424. 
gratuity case.s, 426. 

independent judgment of appropriate court, must be decided in, 425, 
initial decision of, by' administi’ative agencies, 425. 
introduetion, 423. 

judicial decision, always open for, 425. 
legislative policy, matters of immaterial, 428. 
legislative sphere, not within, 425. 
mixed questions of law and fact 
ineduded, 430. 
rate of return, 385. 

sub-stantial evidence rule inapplicable to, 582. 
whether injury occurred upon navigable waters, 430. 
whether relationship of master and servant exists, 430, 
nature of, 424. 
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Judicial Questions — continued 

necessity of distinguisMng from administrative and constitutional ques- 
tions, 4. 

particular questions 

general treatment, 431-474, 

accounting; whether methods of fundamentally inapprojoriate, 454. 
administrative action, validity of, 431. 

administrative method of adjudication, whether authorized, 434. 
administrative method of proof, ivhether authorized, 434. 
authority of agency, 449. 

circumstantial facts found, whether these justify finding on ad- 
ministrative question, 436. 
composition of agency, whether proper, 435. 
condition imposed by agency, whether valid, 440. 
construction of contracts, 473. 

construction of documents, general treatment, 473, 474. 
construction of newspaper articles, 473, 
construction of ordinance embodying contract, 473. 
construction of rules of carriers, 473. 
construction of statutes, general treatment, 449-472. 
construction of tariffs, 473, 474. 
construction of treaties, 473. 
construction of wills, 473. 
contracts, construction of, 473. 

correct rule of law, whether applied to facts found, 436. 
duty of agency, extent of, 456. 
exclusion of evidence by agency, w'hether proper, 434. 
federal or state agency, whether power in, 450. 
findings, whether these support order, 437. 
findings and orders, as to, general treatment, 436-442. 
fine, whether authorized by statute, 455. 
immigration laws, questions under, 457. 

institute administrative proceeding, whether parly authorized to, 434. 
interstate commerce, w^hether involved, 453. 

Interstate Commerce Act and related statutes, questions under 
general treatment, 458-461. 
questions concerning discrimination, 460. 
questions concerning tainifs, 461. 
questions of definition or legal meaning, 459. 
judicial notice, whether properly taken by agency, 434. 
jurisdiction of agency, 449, 451. 
jurisdiction over party, 431. 
jurisdictional facts, 452. 

legal appropriateness of order for facts found, 437. 
mandatory or permissive order, which proper, 441. 
newspaper articles, construction of, 473, 
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Judicial Questions — continued 

particular questions — continued 
order 

construction of terms of, 442, 
whether supported by findings, 437. 
orders, effect of clerical errors or omissions in, 442. 
orders and findings, general treatment, 436-442. 
ordinance embodying contract, construction of, 473. 
permissive or mandatory order, which proper, 441, 
power, Jurisdiction or authority of agency, examples, 449, 
power of agency, 449, 

quoi’um of administrative agency, what constitutes, 435. 
relroactivo application of rate, whether valid, 433. 

3'ules of carriers, construction of, 473. 

subhianlial evidence to support findings, whether there is, 431. 

tariffs, constnietiou of, 473, 474. 

treaties, construction of, 473. 

under the Federal Communications Act, 462. 

under the Federal Trade Commission Act and related statutes, 463. 

under the National Labor Relations Act, 464. 

under the Packei's and Stockyards Act, 466. 

under the Postal Laws, 467. 

under the Public Land Acts, 468. 

under the Railway Labor Act, 465. 

under state statute.s, 472. 

under the Tariff Acts, 470. 

under various revenue laws, 469. 

under Workmen’s Compensation Acts, 471. 

validity of administrative action, 431. 

validity of administrative procedure, general treatment, 434, 435. 
what findings required, 436. 
whether agency has power to act, 431. 
whether Judicial review exists, 432. 
whether regulation authorized by statute, 454. 
wills, construction of, 473. 
private rights 

effect of absence of, 426. 
importance of, 424. 
questions of law, as synonym for, 425. 
relationship to separation of powers, 3. 
remand after court decision of, 425. 
separation of powers, effect of, 425, 

"‘spur,” whether certain trackage is, 430. 
substitution of judgment of court for that of agency, 425. 
supremacy of law, effect of, 425. 
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Judicial Questions— continued 

substantial evidence rule inapplicable to administrative decisions of, 429, 
582. 

vfbether questions administrative or judicial, fundamental analysis on 
judicial review, 250. 

Judicial Review 

see Administrative Construction; Administrative Questions; 
Arbitrary Action; Burden on Interstate Coaimeece; Con- 
fiscation; Constitutional Questions; Denial of Equal Pro- 
tection : Administrative Discrimination ; Deprivation of 
Citizenship Rights ; Exhaustion op Adaiinistrative Remedies ; 
Free Press, Deprivation op Right op; Free Speech, Depriva- 
tion op Right of; Judicial Questions; Jurisdiction; Methods 
op Judicial Review; Primary Jurisdiction; Principles op Ju- 
dicial Review; Procedural Due Process; Procedure on Judi- 
cial Review; Regulations op Agencies; Right to Judicial 
Review; Trial De Novo; Subpoenas Issued by Agencies. 
general treatment, Book III beginning, 187. 
a constitutional right, 49. 

a requisite of statutory administrative schemes, 53. 
as development from administrative procedure, 7. 
civil in nature, suits for are, 252. 
constitutional basis for, 41. 
contrasted with administrative proceedings, 152. 
development of, 42. 
equitable principles 
governed by, 253. 
not enlarged by, 254. 

equity court, may adapt powers to ease, 254. 

fundamental analysis necessary, whether questions are administrative or 
judicial, 250. 
general scope of, 249. 
importance of suits for, 152. 
infliction of penalties pending review 

see Penalties, Infliction op. 
general treatment, 49, 

failure to exhaust administrative remedies, 49. 
introduction and general summary, 261. 
judicial power limited by Constitution, 781. 
may be interfered with where private rights not involved, 43. 
may be precluded in absence of private rights, 54. 
not deemed to be denied or restricted, 54. 
of direct legislative action, 2, 7. 

on administrative decisions of constitutional questions, general treatment, 
' 261-422. 

questions of law, limited to, 41. 
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Judicial Eeview — continued 

roqui^iO' of sfiitutory administrative schemes, 43. 
riyijl to, 7nay not ho im])odecl by penalties, 43. 
i'i.uht to, nui^l ho roal and not illusory, 43. 

rij^ht (u I'Ohort to ti'doral courts therefor may not be limited, 41. 
si.atuiob uliioh provide for judicial review, 44, 
wliotlKM- adniinistj'ativo lioaring unfair, 41. 

\vholli(>r lindings nnsuppertod by evidence, 41. 
wind tier jurisdictitm ot agency exceeded, 41, 

Judicial Sphere, Preservation of 
in adininisirative law, 3. 

Judicial Tradition 

governs adversary adiuinisti-ative proceedings, 5. 

Judiciary Act of 1937 

see the Taule op Statutes. 

Juries 

compared to administrative agencies, 143. 

ovclu.'^iuu of negimes from juries, see Dbnrvl op Equal Protection: Ad- 
min iSTRATivE Discrimination. 
instructions to, 749. 

protection of deliluu’atious from judicial inquiry, policy of, extends to ad- 
ministrative agencies, 517, 733. 
state jury system not affected by Federal Constitution, 748. 
suhsiantial evidence rule as applying to, 586, note 75. 

Jurisdiction 

see Ci-ari-iaRAKi ; DE('r;ARATORy Judgment; Habeas Corpus; Injunc- 
tion ; Injunu.'tiun to Restrain Agency prom Perporming an 
Act; M ani>.\m is ; Prohibition, Writ op; Quo Warranto; Suits 
for Sum op .Money Only; Suits to Enforce Administrative 
Oruuks; StMTs TO Restrain Criminal Prosecution; Suits to 
Set a si dr Orders. 
gimeral treatment, 615-716. 

c{nicnn’eni jnrisdi<'tion of state and federal courts, 615. 
ireneral ecpiitv , jurisdiction of federal district courts, general treatment, 
650-GS3. 

(if one- judge eourts, g«meral tr’eatment, 650-671. 

(if sidts tti ('onqiel agency to act or refrain from acting, in accordance 
with cori'eci h'gal primdides, general treatment, 687-704. 

(it‘ -uits to restrain criminal prosecutions, general treatment, 686. 
of three-, judge courts, general treatment, 67^684. 

state ('ourt lias no jurisdiction of suit for damages under Interstate Com- 
imu’ce Act, 619. 

under Judicdal Cod(^ section 266, genei-al treatment, 672-682. 
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J urisdiction — eon tinned 

under tlie National Labor Relations- Act 
general treatment, 645-648. 
first requisite; outstanding final order, 646. 
interlocutoiy judicial review, 648. 
second requisite: filing of transcript, 647. 
under the securities and related acts, general treatment, 649. 
under the Urgent Deficiencies Act, general treatment, 638-644. 

Land Office 

see Commissioner of the General Land Oepice; Public Lands. 
Law, Conclusions of 

see Conclusions op Law ; Judicial Questions. 

Law, Questions of 

see Judicial Questions. 

necessity of raising in administrative proceedings, see also Procedural 
Due Process, subtitle “right to know and meet opposing claims”; Ex- 
haustion OP Administrative Remedies, subtitle “judicial questions, 
respecting.” 

Law and Fact 

mixed questions of, see Judicial Questions, subtitle “mixed questions 
of law and fact.” 

Legislative Courts 

general treatment, 47, 48. 

Court of Customs and Patent Appeals 
general treatment, 101. 
examples of, 47. 

judges of, not afforded constitutional protection, 47. 

jurisdiction over proceedings which , are not cases or controversies, 47. 

may also afford judicial review, 48. 

may exercise judicial power, 48. 

power to determine questions of fact, 47. 

review of detenninations of administrative agency, 47. 

Legislative Policies 

see Statutory Standards. 

Legislative Powers 

exercised by agencies, 7. 

Legislative Review 

see also Exhaustion op Administrative Remedies, contrast with 
Judicial Review. 
general treatment, 45-48. 
contrast with judicial review, 45. 
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Legislative Review — continued 

court may also exercise judicial functions, 45. 
definition of, 45. 

not by constitutional courts acting as such, 45. 
not res judicata, 46. 

statutes whicdi provide for legislative revdew, 46. 
wluu’e state <;ourt review is legislative, 820. 

Legislative Rules of Conduct 

see Statutory Standards. 

Legislative Standards 

see Statutory Standards. 

Licenses, Power to Issue 

see Delegation of Legislative Power. 

Longshoi'emen’s and Harbor Workers’ Compensation Act 

see Workmen’s Compensation Laws, and the Table op Statutes. 

Mailing Privileges 

see Free Press, Deprivation op Right op; and Free Speech, Dep- 
rivation op Right op. 

Mandamus 

general treatment, 6SS-702. 
absence of other remedy inconclusive, 699. 
discretion, unavailable to control, 690. 
discretionary matters, 691. 
equitable principles control, 698. 

i'ederal oflicens, state courts may not direct mandamus to, 702. 
in general, 688. 
ministerial duty 

general treatment, 692-697. 
a remedy to enforce, 689. 
error of law and, 694. 
to make findings, 697. 
to receive evidence, 696. 
to take jurisdiction, 695. 
parties, necessary, 701. 
pleading : use of amended petition, 700. 

state courts may not direct mandamus to federal officers, 702. 

Marine Casualty Investigation Board 
general treatment, 122. 

Merchant Marine Acta 

.see the Table op Statutes. : 
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Methods of Judicial Review 

see also Gebtioraei; Declaratory Judgment; Habeas Corpus; 
Injunction to Restrain Agency eeom Performing an Act; 
Mandamus; Procedure on Judicial Review; Prohibition, Writ 
of; Quo Warranto; Subpoenas Issued by Agencies; Suits for 
Sum of Money Only; Suits to Enforce ADMiNiSTRAa'ivE 
Orders; Suits to Restrain Criminal Prosecutions; Suits to 
Set Aside Orders. 

general treatment, 246-248, 615-716. 
enjoining state judicial proceedings, 248. 
final judicial review, general treatment, 247, 248. 
interlocutory judicial review, 246. 

Mixed Questions of Law and Fact 
see Judicial Questions. 

Montesquieu 

doctrines of, 3. 

Moot Controversies 

see Eight to Judicial Review. 

Motions 

see Adminisirative Proceedings; Procedure on Judicial Review. 

Motor Carrier Act 

see the Table op Statutes. 

National Bituminous Coal Commission 
general treatment, 111. 

functions of, transfeiwed to Secretary of the Interior, 123. 

National Labor Relations Act 

see the Table of Statutes. 
administrative questions under, 540. 
construction questions under, 464. 
judicial questions under, 464. 

National Labor Relations Board 
general treatment, 112. 
as legal entity, location of, 725, 
enforcement of orders of, 620. 
findings of, illustrations as to, 562. 

National Mediation Board 

general treatment, 113. 

National Prohibition Act 

.see the Table of Statutes. 
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Mational Railroad Adjustment Board 

see “Railway Labor Act of 1926,” in the Table op Statutes. 
general treatment, 114. 
award, interpretation of, 443. 

Newspaper Articles 

consti'uction of, 473. 

Newspapers 

see Free Press, Deprivation of Riopit op; Free Speech, Depriva- 
tion 01' Right of. 

Notice, Right to 

set? PRocEmiRAL Due Process, subtitle “right to know and meet op- 
posing claims.” 

Oflice of Production Management (the “0PM”) 
establislinient of, 84. 

One- Judge Courts 

see duRismcTioN ; Sihts to Set Aside Orders, subtitle “under gen- 
eral equity jurisdietion.” 

Opinions of Administrative Agencies 

see Reports of Agencies. 

Orders 

see Orbers of Agencies; I*rocei>ure on Judicial Review, subtitle 
“restraining orders.” 

Orders of Agencies 

see also Administrative Sanctions; Findings of Agencies; Rb- 
i'oHT.s OP Agencies; Subpoenas Issued by Agencies. 
general treatment, 175-182. 
again.st whom orders may xnm, 182. 
ulway.s subject to reconsideration, 183. 
anaIog(»u,s to judgment of court, 180. 

(derical errors unimportant, 177, 442. 

constitute only authoritative action of agencies, 443. 

coDstruction of 

by agency, ordinarily accepted, 443. 
iiy court, 444. 

when a judicial cpiestion, 442, 444, 

(R)nstj’uclion upon wliicli order can be upheld preferred, 445. 

dc'liuiteiu'ss essential, 176. 

dissent by minority, legal effect of, 179. 

tindings not part of, ISO. 

not grants in perpetuity, 183. 

report ;iud order construed togetlier, 446. 
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Orders of Agencies — continued 
reviewability of, 260. 

state courts, power to eonstinie federal orders, 447. 

stay thereof by agency, 181. 

stop order analogous to injunction, 150. 

vague, must not be, 604, 

whether appropriate for facts found, 437. 

whether facts found support order, 438. 

whether sufficiently detailed in terms, 442. 

Ordinances 

construction of ordinance einbodying contract, 473. 

Packers and Stockyards Act 

see the Table op Statutes. 

Judicial questions under, 466. 

Patent Appeals 

see ‘‘Board of Appeals, United States Patent Office,” in the Taui.t?. 
OP Statutes, 

Patent Office 

general treatment, 115. 

Penalties, Infliction of 

pending judicial review, 49, 
pending legislative review, 50. 

Perishable Agricultural Commodities Act 
see the Table op Statutes, 

Petitions 

see Peocbdube on Judicial Review, subtitle “complaints.” 
Pleadings 

see Administrative Proceedings; Procedure on Judicial Review. 

Policies 

see Statutory Standards, 

Postal Laws 

see the Table op Statutes. 
administrative questions under, 541. 
construction questions under, 467. 

Judicial questions under, 467. 

Postmaster G-enerai 

general treatment, 116. 
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Powers of Agencies 

see also Judicial Questions. 

powers not conferred may not be exerted under guise of exercising a 
lawful power, 566. 

Practices of Agencies 

also Administrative Questions. 
may constitute administrative construction, 477. 

Practices of Eailway 

r(‘asoiiaJ)leness of, an administrative question, 529. 

Precedents, Use of by Administrative Agencies, 178 note. 

Preliminary Injunctions 

see Procedure on Juiuotal Review, subtitle “injunctions.” 
President of the United States 

general l.r(>atment, as administrative agency, 117. 
jiower delegated to the President, 27, 28, 29. 

Press 

see Free Press, Deprivation op Right op. 

Presumptions 

see also Administiutive Proceedings ; Prccedural Due Process; 
Procedure on Judiciaj. Review. 

of correctness of company’s books and good faith of its managers, 353. 

Prima Facie Evidence 

Aviien findings are, 595. 

Primary Jurisdiction 

see also Exhad'stion op Admin istiutive Remedies. 
general treatment, 214-225, 
administratii'e questions, respecting 
general treatment, 214-218. 
bases of the doctrine, 215. 

doctrine applies regaixlless of fonn of judicial relief sought, 216. 
doctrine applies to suits based on administrative action, 218. 
experts, necessity that technical matters be determined by, 215. 
general doctrine, 214. 

holding suit in abeyance, pending action by agency, 217. 
relationship to separation of powers, 3, 4. 
separation of powers as foundation, 215. 
uniformity, necessity for, on administrative questions, 215. 
judicial question.s, respecting 

general treatment, 219-225, 
an “investigation,” 220. 
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Primary Jurisdiction — continued 

judicial questions, respecting — continued 

Declaratory Judgment Act ineffective, 223. 

examples of those committed for initial administrative decision, 224. 
irreparable injury immaterial, 221. 
limitation of rule, 225. 

practical basis of initial administrative decision, 220. 
private investigation of, possibility of immaterial, 222. 
procedural commitment to agency, 219. 
traditionally in the courts, 219. 

Principles of Judicial Review 

general treatment, 249-259. 

Private Rights 

importance of, 1, 423-426, 694. 

Procedural Due Process 

general treatment, 274r-322. 

administrative proceedings subject to the requirements, 276. 

adversaiy proceedings, 276. 

applicability to statutes, 38. 

application to state administrative schemes, 55. 

bias, effect of, 309. 

confiscation, distinguished from, 341. 

consideration of evidence, agency may not ai'biti'arily refuse, 342. 
decision; the one who decides must hear 
general treatment, 310-313. 
argument, familiarity with, 312. 
depositions, 312. 
evidence, familiarity with, 312. 
general rule, 310. 

governmental department as such may not hear and determine, 313. 
no physical duty to hear or read evidence, 312. 
personnel of agency, changes in, 312. 
subordinates, assistance from, 311. 
direct legislative proceedings, inapplicable to, 275. 
disposition of segregated funds where order invalidated for lack of, 744. 
duty of deciding in accordance with evidence 
general treatment, 314-317. 
argument must be considered, 315. 
considered, evidence and argument must be, 314, 315. 
employee of agency, conduct of hearing by, does not change rule, 317. 
evidence relied on must be recorded, 316. 
examiners, conduct of hearing by, does not change rule, 317. 
files of agency not evidence unless introduced as such, 314. 
finding must be based upon competent evidence, 342. 
general rule, 314. 
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Procedural Due Process— continued 

duty of deciding in accordance with evidence — continued 
not upon extraneous considerations, 314. 
nothing is evidence not introduced as such, 314. 
uneontradieted evidence cannot be disregarded, 314. 
examples of statutes providing procedural due process, 40, 
fair hearing 

general treatment, 281-319. 

administrative agencies may not compromise with requirement, 
288. 

delay in commencement of hearing not denial of, 283. 
deportation proceedings, 281. 
general requirements, 282. 

.•judicial standai’ds, refers to, 281. 
limitation of right to fair hearing, 286. 

mental process of agencies not probed if full hearing given, 289. 
notice of hearing, see subtitle “right to knoAv and meet opposing 
claims,” infra, 
other phrases, 281. 
place of hearing, 284. 
presence of counsel or aid, 285. 
prime requisite of adversaiy proceedings, 281. 
state administrative proceedings, 281. 
substance not form, relates to, 281. 
test is whole record, 287. 
general aspects, general treatment, 274-280. 
general compliance with the requirements, 278. 
general treatment wdth respect to questions of delegation, 38-40. 
judicial review, in 

general requirements, 320. 

prima facie evidence, when agency’s findings may be, 321. 
state eases, 322. 

necessary safeguards for statutes setting up administrative schemes, 38. 
pleading, 727. 

presumptions, general treatment, 301. 
privilege of introducing evidence 
alien cases, in, 308. 
compulsory process, right to, 306. 
confrontation, right of, 304. 
cross-examination, right of, 304. 
general i*ule, 303. 

incompetent evidence, rejection or reception thereof no denial of 
due process, 305. 
interpreter', right to, 307, 
subpoenas, right to, 306. 
rehearing, right to 

general treatment, 318, 319- 
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Procedural Due Process — continued 
rehearing, right to — continued 

diligence in application for rehearing necessary, 319. 
general rule, 318. 

requisite of administrative remedies, 53. 
right to know and meet opposing claims 
general treatment, 290-300. 
argument before agency, right to, 300. 
bill of particulars, necessity for, 296. 
complaints, requirements for, 296. 
evidence, right to notice and examination of, 297. 
examiner’s proposed I'eport, right to, 298. 
general rule, 290. 

later stages of administrative pi'oceedings, general treatment, 296- 
300. 

modification of order without notice, effect of, 299. 
notice, how it may be given, 293. 
notice of hearing, right to, 291. 
notice which is adequate, 294. 

reasonable time must be afforded, 295. 
persons entitled to notice of hearing, 292. 
pleading, 729. 

preliminary stages, 290, 291. 
variance, between pleading and proof, 296. 
rales of evidence need not control administrative proceedings, 279. 
state statutes assailable as denying, 621. 

Statutes of Limitation, 280. 

statutes which deny procedural due process, 39. 

substance not foim, refers to, 274. 

unbiased, one who hears must be 

general treatment, 309, 605 

by agencies which act as prosecutor, judge and jury, 309. 
composition of agency, effect of, 309. 
examiners, 309. 

examples of demonstration of bias, 309. 
importance of, 309. 
judges, 309. 

validity of administrative procedure a judicial question, 434. 

Procedure on Judicial Eeview 

general treatment, 614-822. 
abatement of actions, 722. 

administrative orders not subject to appeal in strict sense, 705. 

answers, 731. 

appeals 

general treatment, 796-822. 
from circuit courts of appeal, 817. 
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Procedure on Judicial Eeview— continued 
appeals — continued 

from district courts, 811-^16. 
from state courts, 818-821, 

Judicial Code, section 266, under, 815, 816, 
not from state agencies, 822, 

Urgent Deficiencies Act, under, 640. 
appeals and certiorari to Supreme Court 

administrative action pending appeal, 802, 

amendments to pleadings before agency, when considered made in 
Supi-eme Coux't, 806. 

arguments on appeal must have been urged below, 808. 
assignments of en'or, 804. 
certiorari, 817. 

district courts, appeals from, general treatment, 811-816. 
from circuit coiu'ts of appeal, 817. 
from state courts 

general treatment, 818-821. 
appeal, 821. 
certioi’ari, 821. 

when federal question is present, 819. 
where state court review is legislative, 820. 
interloeutoi*y injunction, appeal from decree granting, 799. 
no appeal from state agency to Supreme Court, 822. 
only from courts acting judicially, 797. 
parties in general, 798, 
record on appeal, contents of, 805. 
reversal and remand by Supreme Court, 809. 
second appeal as remedy for failure to cany out mandate of first, 
810. 

stay by appellate court pending further disposition of ease, 803. 
stay pending appeal, 800, 
grounds for, SOI. 
trial de novo 

weight of findings of fact by court below, 807. 
under Judicial Code section 266 

genei’al treatment, 815, 816. 
reasonable mistake, rights saved, 816. 
xinder the Urgent Deficiencies Act 
general tx'eatment, 812-814. 
denial of application for restitution appealable, 814. 

United States not necessary party on appeal, 813. 
bonds, posting of, 741. 
burden of proof 

general treatment, 759-764. 

analogy to assailing constitutionality of 'statute, 763. 

arbitrary action, to prove, 762. 
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Procedure on Judicial Eeview — continued 
burden of proof — continued 
confiscation, to prove, 761. 
finding unsupported by e^ddence, to sbow, 764, 
on constitutional questions, general treatment, 760-763. 
certiorari, see subtitle ‘^appeals and certiorari to Supreme Court,” supra, 
this topic, 
complaints 

general treatment, 726-730. 

constitutional rights should be carefully pleaded, 727, 728. 
rate cases, 728, 

conclusions of law stated separately from findings of fact, 427, 
contempt proceedings 

general treatment, 823, 824. 
by private parties, 824. 
by the particular agency, 823. 
costs 

general treatment, 785-787. 
when decree taxing appealable, 741. 
decrees, general treatment, 785-787, 
direct appeal from agency, in strict sense, unknown, 705. 
dismissal of bill without prejudice, 782, 
estimates 

general treatment, 769-771. 
basis of estimate may be investigated, 770. 
going concern value, 364, 365, 771. 
estimates, conjectural 

where estimates as to going concern value are too conjectural, 364, 
365. 

expert testimony 

general treatment, 767-771. 
expert must be properly qualified, 768, 
findings of fact required, 

general treatment, 784. 

stated separately from conclusions of law, 427. 
injunctions 

against administrative order, elfeet of, 739. 
stay of administrative order, effect of, 739, 
injunctions and restraining orders, general treatment, 736-739. 
interlocutory injunctions, general treatment, 736-739. 
interrogatories, general treatment, 733, 
intervention, 723. 
judicial notice 

general treatment, 765, 766. 
subjects of judicial notice, 766. 
judicial power limited by Constitution, 781. 
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Procedure on Judicial Review— continued 
modification of administrative order, 786. 

ancillary relief, 787. 
motions, general treatment, 732. 
partienlar subjects of proof 

general treatment, 773-780. 
agency’s course of reasoning, 775. 
confiscation, 777. 

rate of return, 779. 

results of teat period for rates assailed, 778. 
cost of transportation of commodity, 780. 
intended course of administrative action, 774. 
lack of substantial evidence, 773. 
value, 776. 
parties 

general treatment, 718-725. 
abatement, 722. 
defendants, 719, 

in suits under the Urgent Deficiencies Act, 720. 
intervention, 723. 
parties bound by decree, 725. 
plaintiffs, 71S. 
process matters, 724. 
substitution of parties, 721. 
pleading 

general treatment, 726-731. 

denial of opportunity to know and meet opposing claims, 729. 
substantial evidence, lack of, 730. 
practice 

administrative record, introduction into evidence of, 752. 
habeas corpus proceedings, 753. 
on trial de novo 

general treatment, 745-751. 

court must make independent judgment on facts and law, 745. 

evideru'c, naxle of presenting, 747. 

facts are those existing at date thereof, 746. 

jury, wliere trial de novo by, 748. 

instructions to juiy, 749. 
i*equ('sts to cluu’ge, imiiortanee of, 750. 

.ypci-ial issues for jiuy, right to framing of, 751. 
rci'ord of administrative proceedings, introduction into evidence of, 

j)reliiniuary injunctions, 736. 

presumptions ■ 

gentu-al treatment, 754-758. 

findings presumed to be supported by evidence in absence of ad- 
ministrative record, 756. 
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Procedure on Judicial Eeview — continued 
presumptions — continued 

inferior officer will follow regulations rather than the law generally, 
251. 

presumption of validity of administrative action, 755 . 
presumption of validity of corporate acts, 757. 
rate eases, presumption in favor of administrative conclusions in, 
338. 

prima facie evidence, when administrative report and order are, 758. 
process matters, 724. 

proof, method or theory of, a judicial question, 343. 
record of administrative proceedings, introduction into evidence of, 752. 
remand to administrative agency, see Remand to Administrative 
Agency, 

remand to lower court, 809. 
restraining orders, 736. 
segregated funds 

disposition must await final disposition of question of oivnership, 
742. 

rules for disposition, 743, 744. 

where order invalidated for lack of procedural due process, 
744. 

service of process, 724. 

special masters, reference to, general treatment, 735. 
stay of administrative order, effect of, 739. 
stipulations 

general treatment, 734. 
evidence introduced by, 772. 
substitution of parties, 721, 722. 
survival of actions, 721. 
temporary injunctions, 736. 
temporary restraining orders 

stay of administrative order, general treatment, 736-739. 
temporary stay of enforcement of order, 783. 
venue, general treatment, 717. 

writ of error, admhiistrative orders not subject to, 705. 

Proceedings of an Adversary Nature 
see Adversary Proceedings. 

Prohibition, Writ of 

general treatment, 703. 

Prohibition Administrator 

general treatment, 118. 

Prohibition Commissioner 

general treatment, 118. 
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Prollibition Director 

general treatment, 118. 

Prohibition Law 

see NATioN^^vii Prohibition Act, this index. 
“Protection of Investors” 

basic findings required as to, 568. 

Public Contracts Act 

see the Table op Statutes. 

Public Contracts Board (Department of Labor) 
general treatment, 124. 

“Public Convenience and Necessity” 
in general, 25. 

administrative question, whether existing, 537. 
basic lindings required as to, 568. 

“Public Convenience, Interest or Necessity” 
basic findings required as to, 568. 

“Public Interest” 

aduiinivStrative question, whether act is in, 536. 
Iiasie findings required as to, 568. 
in general, 23, 25. 

“Public Interest, Convenience or Necessity,” 23. 

Public Land Acts 

administrative questions under, 544. 
construction questions under, 468. 
judieial questions under, 468. 

Public Lands 

s(H3 the Table op Statutes. 

Public Utility Holding Company Act 
see the Table op Statutes. 

Quasi- Judicial Determinations 

see Auministrath'e Determinations. 

Quasi-Judicial Proceedings 

see Abversart Proceedings. 

Quasi-Legislative Determinations 

see AuxnNLSTRATivE Determinations. 
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Questions of Fact 

see Administrative Questions ; Determinations of Fact. 
Questions of Law 

see Administrati\?e Construction; Administratis Decision; 
Judicial Questions. 

necessity of raising in administrative proceedings, see Exhaustion of 
Administrative Remedies, subtitle “judicial questions, respecting”; 
Procedural Due Process, subtitle “right to know and meet opposing 
claims.” 

Quo Warranto 

general treatment, 706. 

Radio Act of 1927 

see the Table of Statutes. 

Railroad Labor Board 

general treatment, 119. 

Railroad Retirement Act 

see the Table op Statutes. 

Railroad Retirement Board 

general treatment, 120. 

Railroad Unemployment Insurance Act 
see the Table of Statutes. 

Railroads 

see Confiscation. 

administrative orders requiring additional service, 420. 
exorbitant fee, requiring, for state agency’s approval of bond issue, 420. 

Railway Labor Act 

see the Table of Statutes. 
construction questions under, 465. 
judicial questions under, 465. 

Railway Mail Pay Act of 1916 

see the Table of Statutes. 

Rate Cases 

-see also Confiscation. 
bonds, posting of, 741. 
disposition of segregated funds 

general treatment, 742-744. 

must await final disposition of question of ownership, 742. 
rules for disposition, 743. _ 

where order invalidated for lack of procedural due process, 744. 
segregation of funds in dispute, general treatment, 740, 741. 
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Eates 

discrimination in, an administrative question, 530. 
divisiuns of, an administrative question, 531. 
lixing ol, a delegated legislative function, 37. 
impraeticaljilily of fixing by statute, 7. 

]>re,serihing <li\ision of, delegated legislative function, 37. 

I'aU'-making power, transgression of constitutional limits, 5. 
reusonabli'iiess of 

adminislvalive question, an, 528. 

Iiasie findings required for, 564, 574. 
del ermi nation, not by courts, 5. 
eslaldiblnni'iit, by legislature, 5. 

Eeargument 

see Administiutivb Proceedings; Procedural Due Process, sub- 
title ‘‘rehearing.’’ 

Eecognition of Union, Orders Compelling Withdrawal of 
see ADMiNisTRATmu Sanctions. 

Reconsideration 

see AD-MiNiS'rRATiMD Proceedings; Procedur^il Due Process, sub- 
title “rehearing.” 

Record of Administrative Proceedings 
see AiuvIinistbath’e Record. 

Referees. 

compared to administrative agencies, 143. 

duty to state findings of fact and conclusions of law separately, 427. 
Referenda, in Administrative Proceedings, 172. 

Regulations of Agencies 

see also Ad.ministrative Construction; Administrative Process. 
:i.dmini;-lrative questions, promulgation analogous to determination of, 
4D0. 

amemlnu'ut, clariiieation or enlargement of statute, 493. 
arliitrary. must not be, 500. 

Imrdeu of proof, iini>roper to shift by means of, 169. 
oompii.'iiice with, effect of, 503, 

consist (>ut and in harmony with statute, must be, 499. 
consi ruction of 

by agency, 443, 
by court, 444. 

due I’trocess clause mu.st not be violated, 500. 

duty impinsed by, general treatment, 503-504. 

duty imposed prior to promulgation of, 502. 

extend, alter, abridge, enlarge or modify statute, may not, 499. 

fntliiv>s 0.1 necessary to promulgation of, 501, 554- 
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Eegulations of Agencies — contimied 
general regulations, 494. 
harmony with statute, must be in, 499. 
hearing necessary for local regulation, 501. 

hearing not a prerequisite to promulgation of general regulations, 501. 
“interpretative” regulations, 489. 

judicial application of statute, effect not more retroactive than in, 493. 
judicial hearing, agency may not prescribe for, 499. 
judicial question whether regulation is authorized by statute, 454. 
judicially reviewable, when, 496. 

“legislative” regulations, 489. 
local regulations, 494. 
nature of, 490. 

“power to fill up the details,” 64. 

power to make regulations confers administrative functions, 15. 
power to make regulations not the power to make larv, 490. 
power which may be delegated to agencies, 490. 
presumption of validity, 498. 

presumption that inferior officer will follow these leather than the law 
generally, 251. 
procedural regulations, 489. 
prospective regulations, 488, 493. 

reasonable relation to purposes of statute, must bear, 499. 
retroactive application not favored, 493. 
right to review, 207. 
scope of, 490. 

separation of powers, application of, 498. 
standards of statute impUcit in, 491. 
statute, valid regulations have force of, 492. 

substitution for judgment of agency as set forth in regulation, not per- 
mitted, 497. 
types of, 494. 

unreasonable, must not be, 500. 
validity of, general treatment, 496-501. 
violation of regulation or rule, effect, 504. 

Eehearing 

see Administrative Proceedings; Procedural Due Process, sub- 
title “rehearing.” 

Eeinstatement Orders 

see Administrative Sanctions. 

Eemand to Administrative Agency 
general treatment, 788-794. 

appropriateness, where unlawful condition attached to administrative 
approval, 425. 
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Remand to Administrative Agency-— eontinned 

eondition, attaelied to administrative approval, appropriateness of re- 
mand vlu'u nnlawfnl, 425. 
ecmalituiimial and statutory provisions, 794. 

(‘ri'or oC law 

athn' C'ori'ec'tion of, 425. 

in which administrative question is embedded, 425. 

('ssoidial for (‘ompletion of legislative process, 788. 
roi’tn of nmiand, 790. 

I'urlhei- adminisirative action may be required within reasonable time, 793. 

imrposes of remand, 789. 

rdation-hiji to separation of powers, 3. 

rules of rmnand to lower court inapplicable, 792. 

signilit'anco of remand : coordination of judicial and legislative spheres. 

Reopening of Administrative Proceedings 

see Administrative Proceedings; Procedural Due Process, sub- 
title “rehearing.” 

Reorganization Plans 

se(' tlie Table op Reperenges to the President’s Reorganization 
Plans. 

Reparation Orders 

enforeeniont of, 619. 

Reports of Agencies 

see Administrative Proceedings; Findings op Agencies; Orders 
tU’ AflKNTf'lKS. 

gi'iiiM'a! (reahiuml, 175-182. 

<-]('riral ciTnrs imimpurlant, 177. 

c.mdiiuh' only aidhoi'ilaiivo evidence of action, 443. 

en'mn’tU'tioii of by cojirl, 4 l-k 

etinr.i'Ufiiou tip>m wliidi oialer can be upheld iireferred, 445. 
deunitene-s {■.-.•'{‘Hlial, 176. 

(!i-"~i'td l)y minority, effect of, 179. 

dissenting opinion may provide basis for eonstniction, 448. 
i 5 i<-o!i-!-{e!U'ii‘s in different repoits nnimpoi’tant, 178. 
or‘.]«-r and report ahonld be construed together, 446. 

]iro-mnplion of ctwroct detennination, 175. 

]/ri'-.um}>ti.m tbal findings wore made from evidence and argument, 175. 
rchiiod reports construed together, 446. 
attire dcclAs inapplicalde, 278. 

Mili'Cipumt report prevails over earlier report, 176. 

Seprodnet-iott Cost 

.-,ee Confiscation, subtitle ^‘rate base— valuation of rate base.” 
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Ees Judicata 

;uln)iui.-lraiive determination on judicial review, effect of, 257. 
and companion principles of judicial administration, g-eneral treat- 
nicnt, 255-25G. 

Ijcaring on right to judicial review, 188. 
liahf'ns cor[)iiri, inapplicable to petitions for, 258. 
inar<p]ica)>le to administrative proceeding’s, 183. 
inconsistencies in reports not controlling, 178. 

judicial review decree in subsecpient administrative proceedings, effect 
of, 259. 

judicial ]'eview decree in subsequent judicial proceedings, effect of, 258. 
no application to administrative detenninations, 72. 
not on legislative review, 46. 

prior administrative determination in subsequent administrative proceed- 
ing, effect of, 256. 

relationship to separation of powers, 3. 

reopening and reconsideration l)y agency part of legislative process, 183. 
Restitution 

see Suits for Restitution; Suits for Sum op Monet Only. 
Restraining Orders 

see Procedure on Judicial Review, subtitle ‘‘restraining orders.” 
Revenue Acts 

see Administrative Construction; Board op Tax Appeals; Com- 
missioner OP Internal Revenue; Regulations op Agencies; 
and the T/U3le op Statutes. 
administrative questions under, 542. 
construction que.stions under, 469. 
judicial questions under, 469. 

Eight to Judicial Review • 

general treatment, 187-212. 

“aggrieved,” party must be, 188. 

competitive advantage, affecting of, insufficient, 190. 

e-xamples, 189. 

findings, right to review, 206. 
gratuity, orders conferring, 204. 

intervention in administrative proceedings inconclusive, 192. 

intervention in administrative proceeding, lack of, inconclusive, 193. 

investigatoiy orders, 200. 

legal rights must be affected, 188. 

modified orders, 203. 

moot controversies 

general treatment, 208-212. 
when controversy is moot, 209. 

when controversy is not moot, general treatment, 210-212. 
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Eight to Judicial Review — continued 
“negative order’’ rule abolished, 205. 
orders, right to review, general treatment, 195-206. 
orders generally required, 195. 
orders of definitive character reviewable, 196. 
orders which do not have a definitive character 199-204. 
orders which have a definitive character, 197. 

order not reviewable imder particular statutes in jurisdiction of par- 
ticular court, 198. 
preliminaiy orders, 200. 

preliminary orders may become definitive, 201. 

procedural orders, 200. 

regulations, right to review, 207. 

rehearing, elfeet of, 203. 

rescinded orders, 203. 

right to intervene inconclusive, 194. 

rules, right to review, 207. 

speculative interest insufficient, 191. 

unenforceable orders, 202. 

valuation orders, 200. 

withdrawn orders, 203. 

Rivers and Harbors Act of 1899 

see the Table op Statutes. 

Rules of Agencies 

genei-al treatment, 495. 
construction of by agency, 443. 
construction of by courts, 444. 
governing principles, 65. 
procedural regulations analogous to, 489. 
right to review, 207. 

Rules of Carriers 

construction of, 473. 

Rules of Civil Procedure 

see Federal Rules op Civil Prooedubb. 

Rules of Conduct 

see Statutory Standards. 

Rules of Practice of Agencies 
see Rules op Agengibs. 
in general, 149. 

Rules of Railways 

reasonableness of, an administrative question, 529. 
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Enles of the tfnited States Senate 
consti’uction of, 443. 

by Executive Department not significant, 443, 477. 
governing principles, 65. 

judicial question, v^hen other persons affected, 495. 
right to review, 207. 

Eulings of Agencies 

general treatment, 494A. 
may disclose administrative eonstimction, 477. 

Safety Appliance Acts 

see the Table op Statutes. 

Secretary of Agriculture 

general treatment, 121. 
administrative questions committed to, 543. 
mandamus to compel compliance with demand for records, 60. 
may exercise legislative powers although head of Executive Department, 
83. 

power delegated to, 32. 

Secretary of Commerce 

general treatment, 122. 

Secretary of Labor 

general treatment, 124. 

Secretary of the Interior 

general treatment, 123. 

administei’s Bituminous Coal Act of 1937, 111. 
administrative questions committed to, 544. 
disposal of public lands as gratuities, 89. 

Secretary of the Treasury 

general treatment, 125. 

administers Federal Alcohol Administration Act, 102. 

National Prohibition Act, authorized to prescribe regulations mider, 118. 
power delegated to, 30. 

Secretary of War 

general treatment, 126. 
power delegated to, 31. 

Securities and Exchange Act of 1934 
see the Table op Statutes. 

Securities and Exchange Commission 
general treatment, 127. 

power to investigate affairs of subsidiary of registrant, 57. 
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Securities and Belated Acts 

see the Table op Statutes. 
administrative questions under, 545. 
suits to set aside orders under, 649. 

Segregation of Funds 

see Procedure on Judicial Review; Rate Cases. 

Selective Service System Boards 
general treatment, 128. 

Selective Training and Service Act of 1940 
see the Table op Statutes. 

Separation of Powers 

general treatment, 3, 
a doctrine of substance, 13. 
application to administrative regulations, 489. 
application to “interpretative” regulations, 489. 
application to “legislative” regulations, 489. 
as backbone of administrative law, 3. 
effect of administrative decision of questions of law, 75. 
exhaustion of administrative remedies, effect on, 215. 
findings, analysis necessary by reason of, 553. 
judicial questions, effect on, 425. 

legislative agencies must be independent of other branches of govern- 
ment, 83. 

necessity of ascertaining whether questions are administrative or judicial, 

4. 

preservation of legislative sphere in administrative law, 3. 

primaiy jurisdiction doctrine, effect on, 215, 

relationship to administrative finality, 3, 4. 

relationship to exhaustion of administrative remedies, 3, 

relationship to judicial questions, 3. 

relationship to primary jurisdiction doctrine, 3, 4. 

relationship to remand to administrative agency, 3. 

relationship to res judicata and companion legal principles, 3. 

state governments, application to, 9, 48. 

Setting Aside of Administrative Orders 
see Suits to Set Aside Obuers. 

Shipping Act 

see the Table op Statutes. 

Social Security Act 

see the Table op Statutes. 

1015 



IisTDEX TO Text 


[beperenobs are to sections] 

Social Security Board 

general treatment, 129. 

Special Masters 

see Procedure on Judicial Review, subtitle “special masters.” 
eompai’ed to administrative agencies, 143. 

duty to state findings of fact and conclusions of law separately, 427. 
exercise of riglits of, by administrative agency, 150. 

Speecb 

see Free Speech, Deprivation op Right op. 

Standards of Statutes 

see Delegation op Legislative Power; Statutory Standards. 
Stare Decisis 

see Administrative Proceedings, subtitle “rehearing”; Res Judi- 
cata. 

inapplicable to administrative proceedings, 183. 

State Administrative Action 

not assumed to be arbitraiy or otherwise unlawful, 251. 

State Agencies 

see Confiscation; Denial of Equal Protection: Administratiyb 
Discrimination; Procedural Due Process. 

State Courts 

construction of state administrative scheme binding on federal eouids, 55. 
State Law 

federal jurisdiction extends to determination of local questions, 716. 
scope of federal jurisdiction respecting que.stions of, general treatment, 
715, 716. 

State Remedies 

administrative remedies 

exhaustion of administrative remedies, rules stricter respecting, 230. 
injunction against pursuit of, 236. 
judicial remedies 

exhaustion of administrative remedies, rule inapplicable, 231. 
whether remedy is legislative or judicial, 232. 
legislative remedies 

see Exhaustion op Administrative Remedies. 
whether remedy is legislative or judicial, 231. 
summary of those which bar federal judicial review, 235. 

Statutes 

see State Remedies; Statutory Administrative Schemes; and 
the Table op Statutes. 
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Statutory Administrative Schemes 

administrative construction, see Administrative Construction. 
administrative remedy may be provided, when, 53. 
general rules for validity of, 53. 

“interpretative” regulations and general or ambiguous terms, 489. 
state administrative schemes 

administrative questions under, 546. 

construction of state court binding on federal courts, 55. 

construction questions under, 472. 

findings of, illustrations as to, 563. 

judicial questions under, 472. 

validity of, to detei*mine claims against the United States, 54. 
validity of state administrative schemes, 55. 

Statutory Standards 

as limitations on “legislative” regulations, 489. 
difficulty of direct application by legislature, 6. 
factual condition constituting, a judicial question, 521. 
legal meaning of, a judicial question, 521. 

Stay of Administrative Order 

see Procedure on Judicial Review, subtitle “injunctions.” 
Stipulations 

see Procedure on Judicial Review, subtitle “stipulations.” 
on judicial review, 772. 

Street Railroads 

see Confiscation. 

Subpoenas Issued by Agencies 

ease or controversy presented, 607. 

contempt for failure to obey, 613. 

delay in issuing as denial of fair hearing, 306. 

failure to issue as denial of fair hearing, 306. 

grounds for issuance of, 609. 

judicial review of, general treatment, 607-613. 

jurisdiction on judicial review, 612. 

privilege, 611. 

reasonableness of, 610. 

light to, see Administrative Investigation ; Procedural Due Process, 
subtitle “privilege of introducing evidence.” 
validity of, general treatment, 608-611. 
venue on judicial review of, 612. 

Substantial Evidence 

general treatment, 575-595. 
administrative record essential to show lack of, 773. 
arbitrary, finding without is, 575. 
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Substantial Evidence — continued 

burden of showing lack of is upon party so asserting, 575. 
certiorari, petition for, must present question concerning, 577. 
collateral attack, elaini of lack of substantial evidence may not be made 
on, 578. 

court’s right to search for, extent of, 584. 

Federal Trade Commission cases, in, 585. 
delegation of legi.slative power, an element in, 575. 
due process, finding -without is denial of, 575. 
evidence, ineomiietent, admission of not material, 579. 
evidence before agency must be before court, 577, 
general discussion, 575. 
infonnal proof proper, 579. 
lack of, may appear from pleadings, 575, 
lack of substantial evidence, proof of, 773. 
law, a requirement of, 575. 

mixed questions of law and fact, rule inapplicable to, 429, 430, 582. 
only evidence introduced before agency may be considered, 575, 
other phrases, 583. 
pleading lack of, 730. 

presumption that finding supported by, 575. 

risks from refusal to present evidence, 594. 

rule inapplicable to judicial questions, 429, 582. 

rule inapplicable to mixed questions of law and fact, 429, 430, 582. 

rule inapplicable -w’here all evidence not in record, 576. 

rule similar to that applied to juries, 586, note 75. 

rule stated, 575. 

state eases, application of rule by state court final, 581. 
what constitutes 

general ti’eatment, 586-593. 
investigatory proceeding, evidence taken in 
genera! treatment, 587. 
alien eases, interrogation in prison in, 588. 
rate cases, in 

general treatment, 591-593. 

as to one part of through rate competent as to other parts, 592. 
relevance of net income on issue of reasonableness, 593, 
silence, 5S9, 
typical evidence, 590, 

when claim of lack of, may not be made, 577. 

Substantial Evidence Eule 

see Substantial Evidence, supra. 

Suits Against Administrative Agencies and Officers 
general treatment, 826-830. 

immunity where administrative officer acts within scope of duty, 826. 
suits for damages for administrative discrimination, 829. 
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Suits Against Administrative Agencies and Officers— continued 
tort suits against agencies, 830. 

•when act is within scope of officer’s duty, 827. 
defamatory statements, 828. 

Suits for Penalties 

see also Penalties, Infliction of, subtitle “pending judicial re- 
view.” 

method of enforcement of order, 624. 

Suits for Eestitution 

general treatment, 711, 712. 
equitable in nature, may be, 254. 

Suits for Sum of Money Only 

actions at law for damages, 710. 

Court of Claims, jurisdiction of, 714. 
miscellaneous actions, 713. 
restitution, suits for, 711, 712. 

Suits to Compel Agency to Act or Refrain from Acting 

see Injunction to Restrain Agency from Performing an Act; 

Mandamus; Prohibition, Writ of. 
general treatment, 687-704. 

Suits to Enforce Administrative Orders 
general treatment, 617-624. 

federal administrative oi'ders, genex’al treatment, 617-620. 

Federal Trade Commission Act, under, 618. 

Interstate Commerce Commission, orders of, 619. 

National Labor Relations Act, under, 620. 
state orders, not enforceable in federal courts, 621. 
suit for penalties, 624. 

suit to restrain action contraiy to administrative direction, 623. 

Urgent Deficiencies Act, under, 619. 

Suits to Restrain Criminal Prosecution 
general treatment, 686. 

Suits to Set Aside Orders 

general treatment, 625-685. 

absence of statutory mode of review not conclusive, 650, 
federal administrative agencies, orders of, 626. 
general discussion, 632. 
in state courts 

jurisdiction concurrent with federal courts to some extent, 684. 
orders of federal agencies may not be invalidated, 685. 

“negative order” rule abolished, 627. 
review of series of orders in one suit, 631. 
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Suits to Set Aside Orders — continued 

state administrative agencies, orders of, 62S. 
state administrative units, orders of, 629. 
three- judge courts, general provisions for, 630, 
under general equity jurisdiction 

general treatment, 650-671. 

adequacy of remedy at law, general treatment, 668-670. 
appropriate in absence of statutory mode of review, 650. 
diversity of citizenship, 662, 

equitable ebaraeter of eoui't same whether one or three judges sit, 
651. 

essential grounds for equitable jurisdiction 
iireparable injury, 664, 665. 
multiplicity of suits, avoidance of, 666. 
federal question 

general treatment, 659-661. 
extends jurisdiction to all issues, 660. 
must be substantial, 659. 
what is, 661. 

fraud on constitutional rights, 667. 

general requisites of, general treatment, 650-671. 

Johnson Act, limitations of, 671. 

limitation : laelc of adequate remedy at law, general treatment, 668- 
670. 

matter in controversy, 657. 
orthodox requisites, 652. 
raising jurisdictional questions, 652. 
state administrative officers, restraint of, 654. 
state judicial proceedings not enjoinable, 653. 
state statute prohibiting stay ineffective in federal courts, 655, 
under Judicial Code section 266 

general treatment, 672-682. 

appeals to circuit courts of appeal, when possible, 740. 
conclusions of law required for interlocutory injunction, 738, 
findings not reviewable, 675. 

findings of fact and conclusions of law required as basis for decision, 
738. 

first requisite ; order must be of state fimetionary, 676, 677. 
interloeutoiy injunction requires findings of fact and conclusions of 
law, 738. 

Johnson Act limits jurisdiction, 682. 

mandamus proper method to decide jurisdiction under act, 680. 
matters not within act excluded from jurisdiction of special courts, 
674. 

orders reviewable under act, 275. 
reasons for requirement of three judges, 673. 

second requisite: interlocutory injunction must be sought, 678, 679, 
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Suits to Set Aside Orders — continued 

under Judicial Code section 266— continued 

single judge may determine federal jurisdiction, 681, 
special provision for review of state action, 672. 
temporary stay may be gi-anted by single judge, 737. 
under the Urgent Deficiencies Act 
general treatment, 633-644, 
appeals, 640, 

application of Act to other agencies, 643. 

Federal Power Act, similarity of, 644. 
history of the Act, 634. 
jurisdiction under the Act exclusive 
general treatment, 635-639. 
duty to retain jurisdiction, 637. 
extends to entire suit, 637. 
form of relief immaterial, 636, 
lack of jurisdiction may not be waived, 639. 
limitation on jurisdiction, 638. 
separable claims, 638. 
orders not reviewable, 642. 
orders reviewable, 641, 
special piwdsions, 633. 

under 28 USCA 380(a), general treatment, 683. 

Supremacy of Law 

as backbone of administi*ative law, 3. 

findings, necessity for analysis of, required by, 553. 

judicial questions, effect on, 425. 

unimpaired by administrative decision of questions of law, 75. 

Suspension of Administrative Orders 

see Suits to Set Aside Orders. 

Tariff Acts 

see United States Tariff Commission and the Table of Statutes. 
construction questions under, 470. 
judicial questions under, 470, 

Tariff Commission 

see United States Tariff Commission. 

Tariffs 

administrative question, when construction is, 474. 

construction of, 473, 474. 

judicial question, when construction is, 474. 

Taylor C-rasing Act of 1934 

see the Table OF Statutes. 
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Tea Appeals, Board of 

see United States Board op Tea Appeals, and “Tea Appeals,” in 
the Table op Statutes. 

Telegraph and Telephone Companies 
see CoNPiscATioN, 

Temporary Injunctions 

see Procedure on Judicial Review, subtitle “injunctions.” 
Temporary Restraining Orders 

see Procedure on Judicial Review, subtitle “restraining orders.” 
Temporary Stay 

see Procedure on Judicial Review, subtitle “injunctions.” 
under section 266, may be granted by single judge, 737. 

Tennessee Valley Authority Act of 1933 
see the Table op Statutes. 

Three-Judge Courts 

federal administrative orders, review of, see Suits to Set Aside Orders, 
subtitle “under 28 USCA 380(a).” 

state administrative orders, review of, see Suits to Set Aside Orders, 
subtitle “under Judicial Code section 266.” 
under the Urgent Deficiencies Act, see Suits to Set Aside Orders, sub- 
title “under the Urgent Deliciencies Act.” 

“To the Interest of the Public’’ 
basic findings required as to, 568. 

Tobacco Inspection Act 

see the Table op Statutes. 

Tolls on Bridges Over Navigable Waters 
see the Table op Statutes. 

Trading with the Enemy Act 

see the Table op Statutes. 

Transportation Act of 1920 

see the Table op Statutes. 

Transportation of Explosives Act 

see the Table op Statutes. 

Treaties 

administrative construction of, 475. 
construction of, 473. 
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Trial De Novo 

see Constitutional Questions. 
jury, where trial de novo by 
instructions to jury 

annual depreciation, 749. 

‘'fair return,” 749. 

“fair value,” 749. 
going value, 749. 

“operation expenses,” 749. 

rate of return, 749. 

reproduction cost, 749. 

requests to charge, importance of, 750. 

special issues, right to framing of, 751. 

“used and useful,” 749. 
practice on, 745-751. 
right to 

administrative discrimination cases, 401. 
constitutional basis for rule, 263. 
extent of right, 264. 
general rule, 262. 

grade crossing elimination cases, 391. 
in general, 4. 

interstate commerce, undue burden on, 273. 
jurisdictional facts, 452. 

questions of constitutional power — “jurisdictional fact” eases 
general treatment, 265-270. 
citizenship cases, 268. 
compensation eases, 266. 
military cases, 267. 
post office eases, 270. 
public lands cases, 268. 

(■questions of constitutional right 

general treatment, 270A-272. 
administrative discrimination eases, 272. 
confiscation eases, 271. 

denial of the equal protection of the laws, 272, 
deprivation of property without due process of law, 271. 

Trust Indenture Act of 1939 

see the Table oe Statutes. 

Tucker Act 

see the Table oe Statutes. 

Ultimate Findings 

see Findings oe Agencies. 

Undue Burden on Interstate Commerce 
general treatment, 420. 
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Undue Discrimination 
in general, 23. 

an administrative question, 530. 

basic findings required for finding of, 574. 

what constitutes, as a matter of laAV, 436. 

Union Oontract, Order to Cease Giving Effect to 
see Administrative Sanctions. 

United States Board of Tea Appeals 
general treatment, 95. 

United States Court for China, 47. 

United States Customs Court 

see the Table op Statutes. 
general treatment, 130. 

United States Employees’ Compensation Commission 
see the Table op Statutes. 
general treatment, 131. 

United States Grain Standards Act 
see the Table op Statutes. 

United States Maritime Commission 
general treatment, 132. 

United States Patent Office 

general treatment, 115. 

United States Shipping Board 
general treatment, 133. 

functions transfeiTed to Department of Commerce and then to United 
States Maritime Commission, 133. 

United States Shipping Board Merchant Fleet Corporation 
see the Table op Statutes. 

United States Tariff Commission 

see “Tariff Acts” in the Table op Statutes. 
general treatment, 134. 
an advisory agency, 88. 

Urgent Deficiencies Act 

see Suits to Set Aside Orders, and the Table op Statutes. 
enforcement of orders under, 619. 

suits to set aside orders, general treatment under, 633-644. 
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Utilities 

see COB-RISCATION. 

Valuation 

see CoREiscATiON, subtitle “rate base — valuation of rate base.” 
Valuation Act 

see the Table of Statutes. 

Value 

see Administrative Questions; Confiscation; Jumcial Ques- 
tions. 

Veterans’ Administration 

see the Table op Statutes. 
general treatment, 135. 
administrative questions committed to, 547. 
disposal of pensions as govenimental gratuities, 89. 

Wagner Act 

see “jSTational Labor Relations Act,” in the Table op Statutes. 
Walsh-Healey Act 

see “Public Contracts Act” in the Table op Statutes. 

War Industries Board of 1918 
establishment of, 84. 

WiUa 

construction of, 473. 

Words 

legislative standards may not be distorted, 436. 

necessity of truthful and accurate use of, 436, 566. 

of legislative standard, meaning is grammatical or statutory meaning, 436. 

Workmen’s Compensation Acts 

see also “Longshoremen’s and Harbor Workers’ Compensation Act,” 
in the Table op Statutes. 
construction questions under, 471. 
judicial questions under, 471. 

Workmen’s Compensation Laws 

administrative questions under, 548, 
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Administrative Proceedings, Summary of, 13. 

Appeal 

from decision of Federal Communications Commission under 47 USCA 
402 (b) 

notice of apj)eal, 42. 

statement for reasons of appeal, 42. 

Assignments of Error 

see Specifications of Error. 

Captions 

for district courts 

where defendant is a federal agency, 1. 
where defendant is a state agency, 2. 
for circuit courts of appeal, 3. 

Complaints 

for circuit courts of appeal 

enforcement of federal administrative order, 8. 
place of commitment of unfair labor practices, 10. 
re\’iew of federal administrative order, 9. 
for district courts 

to restrain criminal prosecution, 7. 
to review a federal administrative order 
under general equity Jurisdiction, 5. 
under the Urgent Deficiencies Act, 4. 
to review state administrative order, 6. 

Mandamus 

ministerial duty 

general treatment, 25-27. 

to order payment of reparation found to be due, 25. 
to receive evidence, 27. 
to take jurisdiction, 26. 
prayer for relief, 39. 

Parties 

statements as to defendants, 12. 
statements as to plaintiffs, 11, 

Points of Law to Be Relied on 

see Specifications of Error. 
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Prayer for Belief 

see Relief Sought. 

Belief SougM 

further relief, 40, 41. 

notice of intention to intervene, 43. 

statement of interest, 43. 

that additional evidence be taken, 34. 

that administrative record be certified for filing, 33. 

that a statutory court be convened, 32. 

that commencement of judicial revie-w operate as stay of adminis- 
trative order, 36. 

that defendants be enjoined from enforcing penalties, 37. 
that enforcement of order be enjoined, 35. 
that mandatory relief be granted, 39. 
that order be vacated and set aside, 38. 

Specifications of Error 

on administrative questions 
lack of basic findings, 30. 
lack of substantial evidence, 31. 
lack of ultimate findings, 28, 29. 
on constitutional questions 

questions of constitutional poivei* — ‘^juinsdietional fact” cases 
citizenship, 15. 

workmen’s compensation: employer-employee relationship, 14. 
questions of constitutional right 

administrative discrimination, 22. 
confiscation, 21. 
denial of equal protection, 22. 
denial of privilege of introducing evidence, 17. 
denial of right to know and meet opposing claims, 16. 
failure to decide in accordance with evidence, 20. 
failure to hear by deciding agency, 19. 
hearing by biased offieei’, 18. 
on judicial questions 

erroneous construction of statute, 23, 24. 
exceeding statutory powers, 23, 24. 

Venue 

statements as to defendants, 12. 
statements as to plaintiffs, 11. 
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